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CURRENT TOPICS. 





In Cairo, etc. R. Co. v. Stevens, 73 Ind. 
278, the complaint alleged that the appellee 
owned a farm lying between the Wabash 
River and the appellant’s railroad; that the 
appellant constructed its read upon a solid 
embankment, without water-ways, fora dis- 
tance of ten miles; that the overflowing 
waters of the Wabash River, in times of 
floods, passing over the appellee’s farm, were 
stopped in their natural flow by the embank- 
ment and dammed up on the appellee’s land, 
thereby destroying the crops, etc. The com- 
plaint charged the appellant with negligence 
in failing to provide water-ways for the es- 
cape of the water. 





The court, on appeal, held the complaint | 


bad on demurrer, for the reason that the 
appellant could not thus be legally charged 
with negligence in the construction of its em- 
bankment. In stating the general rule of 
law governing the case, the court say: ‘‘With 
reasonably near approximations to accuracy, 
it may be laid down as a general rule, that, 
upon the boundaries of his own land, not in- 
terfering with any prescriptive or natural 
water-course, the owner may erect such bar- 
riers as he may deem necessary to keep all 
surface water or overflowing floods, coming 
from or across adjacent lands; and for any 
consequent repulsions, turning aside or heap- 
ing up of these waters to the injury of other 
lands, he will not be responsible.’’ 

In Carriger v. East Tennessee, etc. R. Co., 
recently decided by the Supreme Court of 
Tennessee, the same point as that in Stevens’ 
Case, supra, was before the court, and an op- 
posite conclusion reached. The court held 
that itis the duty of a railroad company in the 
construction of its road to provide culverts, 
or other means, for the safe passage of accu- 
mulated surface water, and for injury to ad- 
jacent lands by overflow, or back water, 
through failure or neglect to perform this 
duty, it will be liable in damages. It must 
also provide against jthe unusual and ex- 
traordinary accumulations which have once 
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happened, and is conclusively presumed to 
know the habits of streams adjacent to the 
line of its track. The right of way to the 
land upon which the road is constructed, en- 
dows it with no rights beyond those expres- 
sed. All lands are, of necessity, burdened 
with the servitude of receiving and discharg- 
ing the water which flows over to them from 
lands on a higher level. Possible future in- 
juries from accumulated surface water caused 
by the erection of the roadbed and track, are 
not a part of the incidental loss and damage 
estimated in fixing compensation for the right 
of way. Each overflow caused by the negli- 
gence, carelessness or want of skill of the 
railroad company, or its agents, is, the court 
holds, an independent wrong, and a cause of 
action to the rightful possessor of land over- 
flowed for damages resulting to the crops, or 
other property, by reason thereof. See also 
Shane v. Kansas City, etc. R. Co., 71 Mo. 
237; s. c., 36 Am. Rep. 480, with note. 


The Missouri Bar Association, which was 
organized by the convention of the bar that 
assembled at Kansas City on the 29th of last 
December, for the purpose of consulting as 
to the best method of afferding relief to the 
crowded condition of the Supreme Court 
docket, will hold its first annual meeting in 
Court Room No. 4 of the Circuit Court in 
this city, on Tuesday, December 27, at ten 
o’clock a. mM. The order of business for the 
first day will consist of: 1. An annual ad- 
dress of the out-going President; 2. Reports 
of Secretary and Treasurer; 3. Reports of 
Executive Committee; 4. Reperts of Stand- 
ing and Special Coumittees. For the second 
day: 1. An Address by Wm. G. Hammond, 
Dean of the St. Louis Law School; 2. A 
Paper by Jay L. Torrey, Esq.. of the St. 
Louis Bar, upon the subject of ‘*The Judicial 
System of Missouri;’’ 5. A Paper by Judge 
Thomas M. Cooley, recently read before the 
National Bar Association at Saratoga on ‘**The 
Dangers of the Recording Laws’’ will be read 
by the Secretary; 4. Other appropriate pa- 
pers; 5. Miscellaneous business; 6. Nomi- 
nation of officers; 7. Election of Officers for 
ensuing year. 


We consider the organization of this body 


* 
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an event of great importance to the Bar and 
the people of the State. Ifthe abuses which 
press as an incubus upon the administration 
of justice and render litigation so abhorrent 
to the practical business mind are ever 
to be reformed, the movement in that 
direction must come primarily from the 
lawyers. They, and they alone, can under- 
stand the necessities and the difficulties 
of the situation. The business public know 
only the interminable delays and extravagant 
expenditure which accompany a resort to the 
courts, and, knowing them, naturally prefer 
to endure any loss or imposition rather than 
litigate. Reform ef the procedure is, in our 
opinion, the crying need of the hour, and we 
trust the Bar Association will give it due at- 
tention. We hope that its deliberations will 
not end inidle talk, but that before adjourn- 
ment is reached, they will be able to recom- 
mend the adoption of some practical measures 
of relief. 








THE TEST OF CITIZENSHIP OF A COR- 
PORATION WITHIN THE JUDICIARY 
ARTICLE OF THE CONSTITUTION OF 
THE UNITED STATES AND THE JU- 
DICIARY ACTS. 





When a corporation does not exercise its 
functions and powers beyond the limits of the 
State or sovereignty which created it; and 
when a corporation exercises its functions in 
another State or sovereignty by sufferance, or 
under principles of comity between States 
such corporation is a citizen of the State or 
sovereignty which created it, for the purpose 
of determining the jurisdiction of the United 
States.1 This proposition has not been con- 
troverted. The difficulty lies in determining 
the citizenship, first, where a corporation is 
created by the separate enactments of two or 


1 Bank of Augusta v. Earle, 13 Pet. 512; Railroad v. 
Harris, 18 Wall. 65; Railroad v. Wheeler, 1 Black, 
286; Railroad v. Whitton, 18 Wall. 288. A corpora- 
tion created by one State may exercise its faculties and 
powers in another State, but subject to such lawful 
conditions as such other State may prescribe. In- 
surance Co. v. French, 18 How. 405; Insurance Co. v. 
Francis, 11 Wall. 415; Blackstone Co. v. Inhabitants, 
13 Gray, 489. And if such corporation do business in 
a foreign State, it is an implied consent to any lawful 
condition prescribed by the lex loci. Insurance Co. vy. 
French, supra. 





more States, having one and the same name 
and corporate powers, one and the same 
board of officers, and one place of business 
in one of the States; second, where existing 
corporations of different States are authorized 
by their respective States to consolidate or 
merge, or to form one and the same compa- 
ny; third, where a corporation, originally 
created by one State, is authorized by an- 
other State to extend its corporation into or 
througa, or do business in the latter State ; or 
to purchase or lease a corporation already ex- 
isting in the latter State. 

The Constitution of the United States pro- 
vides that the judicial power of the United 
States shall extend to ‘‘controversies between 
citizens of the different States,’’ and that the 
laws mad? in pursuance of the Constitution 
shall be the supreme law of the land. The ju- 
diciary acts provide that in any suit of a civil 
nature at law or in equity, where the matter 
in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, in which 
there is a controversy between the citizens of 
different States, the United States courts shall 
have jurisdiction. 2 

At first the courts held that a corporation 
was not a citizen within the meaning of the 
Constitution and judiciary acts of the United 
States; but if the persons who composed the 
body corporate were all citizens of the State 
wherein the corporation was created and ex- 
ercises its corporate powers, the court would 
then take jurisdiction in a civil suit by or 
against a corporation, when the adverse party 
was a citizen of a different State ;? for the 
reason that a corporation is not a natural 
person, capable of exercising the faculties of 
citizenship, but is an artificial person or legal 
entity, brought into existence, and acts by 
virtue of the law which created it and gave it 
vitality, and can not, therefore, exist or act 
where that law does not operate and is in 
force ; it exists, is known, and must dwell in 
the place of its creation, and can have no le- 
gal existence outside of the State or sov- 
ereignty which creates it.* But the citizens 


2 Act 1789, 1 Stat. 79, ch. 20, sec. 12; Act 1866, 14 Stat. 
306, ch. 288; Act 1867, 14 Stat. 558 ch. 196; Aet 1875, 
18 Stat. 270, ch. 137. 

3 Insurance Co. v. Boardman, 5 Cranch, 57; U. 8. 
Bank v. Devaux, 5 Cranch, 61; United States v. Plant- 
ers’ Bank, 9 Wheat. 410. See Commercial Bank v. 
Slocum, 14 Pet. 60. 

4 Bank of Augusta v. Earle, 138 Pet. 512; Marshall v. 
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who compose the corporation must be recog- 
nized, and therefore, for the purposes of juris- 
diction, any suit of a civil nature by or 
against a corp ration would be held to be the 
suit of the individuals who composed the cor- 
poration, and not the suit of the corporation 
itself. 5 

Subsequently the question was -presented 
that, under the rule thus established, the Fed- 
eral courts had no jurisdiction, when some of 
the individuals who composed the corporation 
were not citizens of the State which created 
the corporation; but it was decided that, for 
the purposes of jurisdiction, the court would 
not look to the actual residence of the persons 
who composed the corporation, but would pre- 
sume that such persons were citizens of the 
State which created the corporation, and that 
no averment or evidence would be admitted 
to contradict this.© ‘This ruling was equiva- 
lent to deciding that a corporation is a citizen 
of the State which created it, within the 
meaning of the judiciary article of the Con- 
stitution and the judiciary acts; and in a 
subsequent case, the court held that for the 
purposes of Federal jurisdiction, a corporation 
will be regarded as a citizen of the State 
which created it.’ This exploded the rulings 
in the first cases, and has not been contro- 
verted since. At this period it was settled 
that a corporation had no existence outside of 
the State which created it, and that for the 
purposes of Federal jurisdiction, such corpo- 
ration was a citizea of such State. ® 

Then the questioa arose, when a corpo- 
ration is created or incorporated by two or 
more States, where is the habitat or citizenship 
of the corporation for the purposes of Federal 
jurisdiction? and the Supreme Court held 
that two or more States may unite in creating 
or incorporating the same corporation; or in 
combining several pre-existing corporations 
into one; 1° but a corporation chartered by 
Railroad, 16 How. 314; Insurance Co.v. French, 18 
How. 407; Railroad vy. Wheeler, 1 Black, 295; Paul yv. 
Virginia, 8 Wall. 168. 

5 See cases in note 3. 

6L., C. &C. R.R. v. Letson, 2 How. 497. 

7 Marshall v. Railroad, 16 How. 829. See Railroad 
v. Harris, 12 Wall. 82. 

8 Bank of Augusta v. Earle, 13 Pet. 588; Railroad yv. 
Harris, 12 Wall. 82; Railroad vy. Wheeler, 1 Black, 286; 
Railroad v. Whitton, 13 Wall. 270. 

9 See Railroad v. Maryland, 10 How. 392; 0. & M. R. 
R. v. Wheeler, 1 Black, 297. 


10 Railroad vy. Maryland.10 How,392; O. & M. R.Go. 
y. Wheeler, 1 Black, 286. See Sprague y. Railroad, 5 





two or more States is not one and the same 
legal being in both States, because it has no 
legal existence in either State but by the law 
of that State, and that law has no force or 
effect beyond the borders of its own sove- 
reignty ; the corporation may represent under 
the corporate name the same natural persons, 
but the legal person, or entity, or person 
known to the law as a corporation, which is 
created and exists by force of law, can have 
no existence beyond the limits of the State 
or sovereignty which brings it into life and 
endows it with its faculties and powers,” and 
therefore such corporation is a distiuct and 
independent corporation in each State. This 
doctrine has since been followed.!2_ The first 
proposition is therefore established that a 
corporation created by the separate enact- 
ments of two or more States isa citizen of 
each State. It was also determined that 
where existing corporations of different 
States were authorized by their respective 
States to consolidate and form one and the 
same company, such corporation is a citizen 
of each State,!* and that a corporation created 
by one State may exercise its faculties and 
powers in another State ™* by permission, or 
sufferance, or by purchase or lease of an ex- 
isting corporation. Here, then, are two posi- 
tions: First, a corporation can be a corpora- 
tion of two or more States, and, as to citizen- 
ship, will be a citizen of each State, because 
it is a separate and independent corporation 
in each State. Second, a corporation can 
exercise its faculties in a State wherein 
itis not incorporated, and in such case it 
is only the citizen of the State where it 
is incorporated. But the trouble is to deter- 
mine when a legislative enactment is a charter 
oran act of incorporation, and when it is a 
license, because, if chartered, it isa citizen 
of the State, or States, where incorporated ; 
if not chartered, it exercises its faculties by 
virtue of a license, expressed or implied—ex- 
R. I. 233; Maryland v. Railroad, 18 Md. 193; Gos- 
horn y. Supervisors, 1 W. Va. 308. 

10. & M.R. Co. v. Wheeler, 1 Black, 286. See 
Railroad v. Letson, supra. 

12Insurance Co. v. Francis, 11 Wall 415; Railroad 
vy. Haitis, 12 Wall. 65; Railroad v. Whitton, 13 Wall. 
ee Insurance Co. v. French, 18 How, 404; Maryland 
yv. N. C. R. Uo., 18 Md. 193; Sprague v. Railroad, & R. 
I. 283; County v. Railroad, 51 Pa. St, 228. 

14 Bank vy. Earle, 13 Pet. 588; Insurance Co. vy. 


French, 18 How. 4%; Insurance Co. vy. Francis, 11 
Wall. 415; Railroad v. Harris, 12 Wall. 82. 
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pressed, when in the form of an enactment ; 
implied, when no enactment. It is true 
that no form of words is necessary in a legis- 
lative enactment to create a corporation, but 
that any language clearly manifesting the 
legislative intent is sufficient. 

In Baltimore, etc. R. Co. v. Harris,!7 the 
court held that a legislative enactment of one 
State, ‘‘confirming’’ an act of incorporation of 
another State, and granting the same rights 
and privileges, and subjecting it to the same 
pains and penalties and obligations as imposed 
by the original act, and reserving the same 
rights, privileges and immunities as is re- 
served in the original act, did not create a 
new corporation, but granted a license, and 
nothing more; its unity and ownership were 
unchanged, and, therefore, such corporation 
was amenable in the District of Columbia for 
an injury committed in Virginia; it being the 
same corporation in name, locality, officers, 
powers, and business in both places, and not 
a separate and distinct corporation.4* In this 
case the facts were that the company had 
been chartered by Maryland to build and op- 
erate a road from Baltimore to the Ohio 
River, and from Baltimore to the District of 
Columbia. Subsequently Virginia granted to 
that corporation the same rights in that State 
as it had in Maryland. Congress authorized 
the company to extend its branch into the 
District of Columbia. The question involved 
was, whether the corporatioa could be sued 
in the courts of the, District of Columbia 
for injuries received by a passenger on the 
road in the State of Virginia. The writ was 
served on the president of the company whilst 
in the District of Columbia. The headquar- 
ters of the company were in Baltimore. The 
jurisdiction of the district court was, by 
act of Congress, limited to ‘‘inhabitants of 
the district, or persons found within the 
same.’’ The company claimed that it was 
not an inhabitant of the district, because it 
was a Maryland corporation; and, under the 
authorities, a corporation must dwell in—and 
has no existence outside of—the State which 


15 See Ins. (o. v. French, 18 How. 405. 

162 Kent Com. 276; Angel & Ames on Corp.; Dillon 
on Corp. 

17 12 Wall. 82. 

18 This view was reiterated in Railroad v. Whitton, 
13 Wall. 270, stating that such statute did not alter 
the citizenship, but only enlarged the sphere of its 
operations. 





created it, and, therefore, the authority by 
which the corporation did business in the Dis- 
trict of Columbia was a mere license, or ena- 
bling act, and not a charter; it eould not be 
sued in the District of Columbia; besides, it 
was claimed that the corporation which did 
the injury was a Virginia corporation, and the 
corporation sued, was a Maryland corpora- 
tion. But the court held that the authority 
by which the corporation exercised its facul- 
ties in Virginia and the District of Columbia 
were enabling acts—a mere license—to the 
Maryland corporation, and, therefore, as the 
company sued and the company which did 
the injury, is one and the same company, li- 
censed to exercise its faculties in Virginia 
and the District of Columbia, and made by 
such license liable to suit, it is an inhabitant 
of the district in all respects as if it were an 
‘independent corporation. The question de- 
pends on this decision, which has been cited 
as authority for and against the principles in 
it.19 That case decided that the acts of Vir- 
ginia and Congress did not create a new cor- 
poration, but granted a permission, or license, 
to the Maryland corporation; but it also de- 
cided that such corporation was subject to 
suit in the sovereignty which granted that per- 
mission, or license, when the corporation ex- 
ercised its faculties under that permission, if 
the grant provided for such suit.2° The court 
in this case approved the doctrine that a cor- 
poration had no existence outside of the State 
which created it,? except by permission, or 
license, of the other State;?? ‘‘so far, and 
on such terms, and to such extent as may be 
permitted by the latter,’’ such as that the 
corporation shall be subject to suit, because 
the question is one of legislative intent, and 
not whether the legislature can prescribe such 
terms. It approved the doctrine that a cor- 
poration was a citizen of the State which cre- 
ated it; 2° that one State may make a corpo- 
ration of another State a corporation of its 


19 See B. & O. R. Co. v. Cary, 28 Ohio St. 214; Camp- 
bell v. Railroad, 23 Ohio St. 168; Ohio, ez rel. v. Sher- 
man, 22 Ohio St. 411; P. A. Co.v. Pierce, 27 Ohio St. 
155. 

20 On page 84. This was approved in Railroad v. 
Whitton, 13 Wall. 270. 

21 Approving Bank of Augusta v. Earle, 138 Pet. 588. 

22 Citing Bank v. Earle, supra, and Blackstone Co. 
v. Inhabitants, 13 Gray, 480; Insurance Co. Y. 
French, 18 How. 405. 

2% Citing Railroad v. Letson,2 How. 497; Marshall 
y. Railroad, 16 How. 329. 
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own,” or unite with other States in creating 
the same corporation, or in combining several 
pre-existing corporations into one. The 
decision is that the enactment under which 
the company existed in Virginia and the Dis- 
triet of Columbia was a license, and as that 
license provided that such company could be 
sued, it was therefore liable to suit within the 
territory which granted the license. Prior to, 
and contemporaneous with, this decision, the 
State courts held that the legislative enact- 
ment which the Harris case decided to be a 
license, was a charter, and that it created a 
separate and distinct corporation, because 
such an act ‘‘in effect re-enacted the original 
law, thereby erecting the company intoa domes- 
tic corporatiou ; and because subsequent laws 
showed that such was the legislative intent.’’”6 

If chartered, it is a citizen of the State 
which chartered it. If operating under a li- 
cense, or permission, it is a citizen of the 
State which incorporated it, and not a citizen 
of the State which grants a license ; 2” because 
a license is not a charter, but a permit. But 
it has been decided,?® that a corporation 
exercising its faculties under a_ license, 
can, if the license so provides, be sued 
as if it were an independent corporation 
in the State which granted the license.?9 
If this is correct,it follows that a corporation 
working under a license is, for the purposes 
of jurisdiction, a domestic corporation. If 
suable as a domestic corporation, it is not 
suable as a foreign corporation ; and it there- 
rore follows that such a corporation is a do- 
mestic corporation qguoad hoc, the property, 
faculties and business within the State grant- 
ing the license. °° This has been the ruling 
in several State courts.*4 This is either the 


24 Citing Railroad v. Wheeler, 1 Black, 297. 

2% Citing Railroad vy. Maryland, 10 How. 392. 

%B.& O. R.Co. v. Gallahue, 12 Gratt. 655; Gos- 
horn v. Supervisors, 1 W. Va. 308; B. & O. R. Co. v. 
Supervisors, 3 W. Va. 319; Hart v. B. &. O. R. Co., 6 
W. Va. 386. See P. W.& K. R. Co. v. B. & O. R. 
Co.. 17 W. Va. —. 

27 As decided in Day v. India Rubber Co., 1 Blatch. 
628; Lafette v. French, 18 How. 404. 

28 Railroad y. Harris, 12 Wall. 82; Railroad vy. 
Whitton, 13 Wall. 270. 

29 The language used in the last paragraph in the 
Harris Case, 12 Wall. 82. 

30 See, Muller v. Dows, 4 Otto, 444; Hx parte Shal- 
lenberger, 6 Otto, 369; Insurance Co. y. French, 18 
How. 404. . 

31 Insurance Co. v. Kasey, 28 Gratt. 268; Railroad v. 
Wightman, 29 Gratt. 431; Railroad v. Noell, 32 Gratt. 
894; Cowardin y. Ins. Co., 32 Gratt. 445. 





correct conclusion, or itis not. If it is true, as 
the Harris case seems to decide, that a cor- 
poration operating under a license is suable 
as if it were a domestic corporation, the con- 
clusion is correct. If, on the other hand, this 
case does not decide this, then this conclusion 
is not correct; but should be that a corpora- 
tion exercising its faculties under a license or 
permit, is a foreign corporation, and for the 
purposes of Federal jurisdiction it is not a 
citizen of the State which grants the license. 
But the Harris Case did decide as first above 
stated, which was subsequently approved, * 
and in it the court approved and cited prior 
decisions which tended in this direction. 
To this conclusion the objection might be 
raised, that it prohibits the removal of causes 
to Federal jurisdiction from a State court, 
which would conflict with later decisions ; * 
but the answer to this is, that when the legis- 
lature expressly recognizes a foreign corpora- 
tion, it can not impose upon it an unlawful 
condition. 

If what has been stated is correct, the con- 
clusion follows,that where a corporation, orig- 
inally created by one State, is authorized by 
another State to purchase or lease a corpora- 
tion already existing in the latter State, it 
thereby becomes a corporation of such latter 
State, and a citizen thereof, within the mean- 
ing of the judiciary acts. Its powers and 
franchises are measured by the laws of the 
latter State, and not by the laws of the State 
where originally created ; ** because whatever 
powers it can exercise by virtue of the pur- 
chase or lease, are those which were possessed 
by the corporation which it leased or bought, 
and none other. The vendee or lessee derives 
all its powers from the charter or legislative 


privileges conferred on the vendor or lessor. 


Jno. F. Ketry. 
Bellaire, Ohio. 


32 Railroad v. Whitton,13 Wall. 270. ae 

383 Morse v. Insurance Co., 20 Wall. 445; Doyle v. 
Insurance Co., 4 Otto, 535; Insurance Co. vy. Dunn, 
19 Wall. 214. See, Railway v. Stringer, 32 Ohio St. 
468; Ohio ex rel. v. Sherman, 22 Ohio St. 411; Assur- 
ance Co. v. Pierce, 27 Ohio St. 155; Railroad v. Cary, 
28 Ohio St. 216, where the dissenting opinion appears 
to be the best. 

#4 Insurance Co. v. Frencb, 18 How. 404; Campbell 
y. Railroad, 23 Ohio St. 168; Railroad vy. Sly, 65 Pa. 
St. 205; Wightman vy. Railroad Co., 29 Gratt. 487; 
Railway v. Noell, 82 Gratt. 394; Cowardin v. Ins. 
Co., 32 Gratt. 445. Athough Baltimore, etc. R. 
Co. v. Cary. 28 Ohio St. 208, appears to be against 
this. 
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THE EFFECT OF COVERTURE UPON 
TORTS AND CRIMES COMMITTED BY 
THE WIFE. 





The object of this article is to consider the 
legal effects and consequences of coverture 
upon the crimes and torts of the wife, and 
the criminal and civil responsibility therefor. 
The cardinal doctrine of the common law 
upon the subject of coverture is the merger 
of the legal existence of the wife in that of 
the husband. From this, as a natural conse- 
quence, flow most of the principles with 
which we have to deal here. In addition to 
the civil responsibility of the husband for the 
wife’s torts, which will be considered here- 
after, and which is the most obvious result of 
the doctrine, the wife is further protected 
from criminal liability for offenses of infe- 
rior degree, which are committed in his pres- 
ence and under his direction, by a presump- 
tion which the law raises, that her actions 
were coerced by him.! It would seem that 
in determining whether or not this principle 
can be invoked in a particular case, the law 
looks rather to the relation existing between 
the parties than to any actual coercion on 
the part of the husband. The possibility, 
rather than the fact, of coercion has been 
considered sufficient to give rise to the needed 
presumption. Thus it was held that it was 
not neceesary that the husband should be 
actually present at the time of the commis- 
sion of the crime, provided he was near 
enough at hand for her to be under his influ- 
ence and control.? But a direction, by a hus- 
band who is confined in jail upon a charge of 
unlawfully selling spirituous liquors, to his 
wife to continue the illicit traffic, will not 
raise the presumption in her favor in a pros- 
ecution for the same offense.* And under 
an indictment charging a husband and wife 


11 Hale’s P. C. 152; 4 Black. Com., 29m; 2 Kent’s 
Com. 149; Commonwealth vy. Neal, 10 Mass. 152; 6 
Am. Dec. 105, and note; McKeown v. Johnson, 1 
McCord, 578; Marshall v. Oakes, 51 Me. 308; Hensley 
v. State, 562 Ala. 10; Commonwealth v. Burk, 11 
Gray, 437; Commonwealth v. Feeney, 13 Allen, 560; 
Commonwealth v. Wood, 97 Mass. 225; Uhl v. Com- 
monwealth, 6 Gratt. 706. 

2 Commonwealth v. Burk, 11 Gray, 487; Common- 
wealth v. Munsey, 112 Mass. 287; Commonwealth v. 
Welch, 97 Mass. 593. 

3 Commonwealth v. Feeney, 13 Allen, 560. See also 
State v. Haines, 35 N. H. 207; Rex v. Morris, Russ. & 
Ry. 270. 





jointly with having certain burglarious imple- 
ments and tools in their possession, with fe- 
lonious intent to use them, it was held that 
the possession of the wife, while her husband 
was with her, was prima facie innocent, as 
under coercion of the husband; but for pos- 
session by her in the absense of her husband, 
though by his direction, she would be re- 
sponsible. Not only is this the rule, but it 
has been held further that the mere presence 
of the husband, at the time of the commis- 
sion of the offense by the wife, is sufficient 
to raise the presumption of coercion, though 
he may have taken no part whatever in the 
transaction.> In New York, however, it has 
been held that the circumstances of the pres- 
ence of the husband and by his direction 
must be concurrent. ‘‘An offense by his 
direction, but not in his presence, does not 
exempt her from liability ; nor does his pres- 
ence, if unaccompanied by his direction. His 
presence furnishes evidence, and affords a 
presumption of his direction; but it is not 
conclusive, and the truth may be established 
by competent evidence.’’6 

This presumption of the coercion of the 
wife’s inclinations is based upon the theory, 
which is sometimes entirely contrary to the 
fact, that she is subject to the influence and 
control of her husband, and the presumption 
of coersion becomes a violent one. Where 
this is the case, the facts may always be 
shown; in other words, the presumption may 
be rebutted and evidence introduced to show 
that she was not sub potestate viri, that the 
crime in question proceeded from her own 
volition.7 Thus, in a prosecution of the wife 
for the violation of an ordinance forbidding 
the sale of liquor to negroes after certain 
hours, she was convicted, notwithstanding her 
husband was present and himself actually 


4 State v. Potter, 42 Vt. 495. 

5 Commonwealth v. Eagan, 103 Mass. 71; State v. 
Williams, 65 N.C. 398; Uhl v. Commonwealth,6 Gratt. 
706; State v. Cleaves, 59 Me. 298. In Arkansas a dif- 
ferent rule prevails by force of statute. Freel v. 
State, 21 Ark. 212. 

6 HUNT, C. J., in Cassin v. Delaney, 38 N, Y. 178. 
See also Seiler v. People, 77 N. Y. 411. 

7 Brazil v. Moran, 8 Minn. 236; Marshall v. Oakes, 
51 Me. 308; Wagener v. Bill, 19 Barb. 321; Seiler v. 
People, 77 N. Y. 411; Ferguson v. Brooks, 67 Me. 251; 
State v. Williams, 65 N. C. 398; Uhl v. Common- 
wealth, 6 Gratt. 706; State v. Cleaves, 59 Me. 298. 
And toshow this state of affairs, it has been held that 
the husband himself is a competent witness. Cassin 
vy. Delaney, 38 N. Y. 236. 
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served out the liquor, when it appeared that 
she was a female sole-trader and kept a retail 
liquor shop. And where the wife, partici- 
pating with the husband in a robbery, throt- 
tled the victim and told him to keep still, 


while her husband and a confederate rifled’ 


his pockets, it was ‘held that the jury were 
justified in finding that she did not act under 
her husband’s coercion, but was independ- 
ently guilty.9 
In stating the rule above, we have said that 
this presumption will arise in the wife’s favor 
only in the case of offenses of inferior de- 
gree. Just what crimes are to be included in 
this class, it is difficult to say. The line di- 
viding it from more heinous offenses, which, 
by virtue of their very atrocity, presuppose 
independence of purpose, and therefore pre- 
clude the presumption, is shadowy in the ex- 
treme. In many, and especially the older, 
authorities, it has been made coincident with 
the distinction between mala prohibita and 
mala in se.1° This classification, however, 
has sometimes been rejected, notably in State 
v. Williams," where the Supreme Court of 
North Carolina say of this presumption: ‘‘It 
is generally agreed that treason and murder 
are exceptions to this rule; and some add to 
these manslaughter, robbery and perjury, al- 
though the last is not a felony.’’?2 In addi- 
tion to those more heinous offenses, there are 
some among the lesser crimes which must be 
classed as exceptions to the rule. Of these 
are offenses which are peculiar to the female 
sex, such as keeping bawdy houses and the 
like.18 
The presumption arising in the wife’s favor 
as to crimes committed in her husband’s pres- 
ence, or under his influence, is based upon 
. his presumed control of her person. In this 
respect it differs from his civil liability for 
her torts, which has its foundation in the 


8 City v. Van Roven, 2 McCord, 465. 

9 People v. Wright, 38 Mich. 744. 

101 Hawk. P. C., ch. 1, sec. 18; 1 Blk. 444; 1 Russ. 
on Crimes, 16; Archbo!d Crim. Prac. and Pl’dg. 6; 
Commonwealth vy. Neal, 10 Mass. 152; Hensley v. 
State, 52 Ala. 10. 

11 65 N. C. 398; and see Davis v. State. 15 Ohio, 72. 

12 Foran able discussion on this topic, which is 
too long to be inserted here, see note tothe 9th Am. 
Ed. Russ. on Crimes, * p. 34. 

13 Bish. Crim. Law, sec. 361; Rex vy. Dixon, 10 
Mod. 385; Reg. v. Williams, 10 Mod. 638; State v. 
Bentz, 11 Mo. 27; 4 Bl. Com. 29; 1 Russ. on Crimes, 
33, et sea. 





control which the common law gave him of 
her estate. Consequently, we find this dis- 
tinction recognized in the effect given to the 
legislation known as the Married Woman’s 
Acts. These are held to have no influence 
upon the presumption of coercion, though, 
in many instances, as will be seen hereafter, 
the husband’s civil liability has been seriously 
modified by them. Yet in Maryland it was 
considered that the’ gradual amelioration of 
the condition of the wife, as to her property 
rights, had so far altered this rule as to ren- 
der it actionable now to charge a woman with 
the commission of a crime in company with 
her husband, which was not the case at com- 
mon law, because such accusation imputed to 
her no criminal liability.” 

In Arkansas the common law rule as to the 
presumption of coercion has been somewhat 
changed by a statute, which declares that 
‘‘married women acting under the threats, 
commands or coercion of their husbands, | 
shall not be found guilty of any crime or mis- 
demeanor, if it appears from all the facts and 
circumstances of the case that violence, 
threats, commands or coercion were used. 1° 

The husband is liable in a civil action for 
the torts of his wife committed after mar- 
riage, and, to a certain extent, for those com- 
mitted before marriage.1” He is equally 
liable, whether the tort is committed in his 
presence (and therefore presumably by his 
coercion), or separately and of her own ac- 
cord, and without his instigation.4® The dis- 
tinction is, that where the tort is committed 
by her in his presence, and the presumption 
of coercion arises, her act is regarded as his, 
and that he alone is liable, and consequently 
the action must be brought against him alone.!% 


14 Commonwealth v. Wood, 97 Mass. 225; Common- 
wealth vy. Gannon, 97 Mass. 547. 

18 Nolan vy. Traber, 49 Md. 460; 33 Am. Rep. 277. 

16 Ark. Dig., part I., ch. 51, sec. 1; Freel vy. State, 
21 Ark. 212; Edwards v. State, 27 Ark. 493. 

17 Reeves on Dom. Rel., 148; Whitmore v. Delano, 6 
N. H. 543; Knowing v. Manly, 49 N. Y. 192; Hawks v. 
Hamar, 5 Binney, 43; Marshall vy. Oakes, 51 Me. 308. 

18 McKeown vy. Johnson, 1 McCord, 578; Dailey v. 
Houston, 58 Me. 361; Marshall v. Oakes, 51 Me. 308; 
Brazil vy. Moran, 8 Minn. 236; Park v. Hopkins, 2 
Bailey, 411; Curd v. Dodds, 6 Bush, 681; Anderson vy. 
Hill, 58 Barb. 238! Whitmon y. Delano, 6 N. H. 543; 
Ball v. Bennett, 21 Ind. 427; Hildreth v. Camp, 41 N. 
J. L. 306. 

19 McKeown v. Johnson, 1 McCord, 578; Dailey Y. 
Houston, 58 Mo. 361; Marshall v. Oakes, 51 Me. 308; 
Ball v. Bennett, 21 Ind. 427. 
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Such is the rule, too, with reference to a tort 
committed by both of them jointly ;7° for the 
reason it would seem that,in contemplation of 
law, a tort can not be committed jointly by 
husband and wife. Whatever she does when 
in his presence, or under his control, is his 
act, and not hers.21_ But where the tort is 
committed under such circumstances as pre- 
clude the presumption of coercion, or when 
such presumption is repelled by the evidence 
in the case, both are liable, and the wife must 
be joined with her husband in the action.”4 
This doctrine is rendered of more practical 
importance by the enlargement of the liability 
of the married woman for her torts, which 
has been held to follow the increase ef her 
property rights under recent legislation.”* 
Whether or not the legislation, commonly 
known as the Married Woman’s Acts, has op- 
erated any alteration of the husband’s com- 
mon-law liability for the torts of his wife, is a 
question concerning which the courts differ. 
In quite a respectable number of cases, it is 
‘held that it does not.24 And in Coolidge v. 
Parris,?5 an action against the husband and 
wife jointly for assault and battery committed 
by her, it was held that she can not control 
the management of the defense, or of a com- 
promise of the action against the wishes of 
her husband; and if he confess judgment for 
himself and wife, the court will not interfere 
at her instance on the ground that she did 
not consent to the compromise, notwithstand- 
ing a provision of the Code which declares 
that if the husband and wife be sued together, 
the wife may defend for her own right; and 
if the husband neglect to defend, for his right 
also. Such a provision is applicable to an 
action of tort. In Illinois, however, in the 
case of Martin v. Robson,”* it was held by a 


20 Sisco v. Cheeney, Wright, (Ohio) 9; 2 Com. Dig. 
11 


21 Brazil v. Moran, 8 Minn. 236; State v. Potter, 42 
Vt. 495; Park v. Hopkins, 2 Bailey, 411; Ball v. Ben- 
nett, 21 Ind. 427. 

22 Ferguson v. Brooks, 67 Me. 251; McKeown v. 
Johnson, 1 McCord, 578; Dailey v. Houston, 58 Mo. 
361; Curd v. Dodds, 6 Bush. 681; 2 Kent Com. 150; 
Anderson v. Hill, 53 Barb. 238; Whitmore v. Delano, 
6 N. H. 548; Knowing v. Manly, 49 N. Y. 192; Mar- 
shall v. Oakes, 51 Me. 308; Summan v. Brewin, 52 Ind. 
140; Wagener v. Bill, 19 Barb. 321. 

2% Ferguson v. Brooks, 67 Me. 259. 

2% McElfresh v. Kirkendall, 36 Iowa, 224; Luse v. 
Oaks, 36 Iowa, 562; Fowler v. Chichester, 26 Ohio St. 
9; Tait v. Culbertson, 57 Barb. 9. 

2% 8 Ohio St. 594. 

26 65 Ill. 129. 





divided court that statutes giving to the wife, 
during coverture, the sole control of her sep- 
arate estate and property acquired in good 
faith from any person other than husband, 
and her own earnings for labor performed for 
any person other than her husband or minor 


children, with a right to use and possess the 


property and earnings free from control and 
independent of her husband, had the effect of 
wiping out his liability for torts committed by 
her separately, and in which he in no manner 
participated. Say the court, in a funereal 
strain: ‘‘So long as the husband was enti- 
tled to the property of the wife and to her in- 
dustry ; so long as he had power to direct and 
control her, and thus prevent her from the 
commission of torts, there was some reason 
for his liability. The reason has ceased. The 
ancient landmarks are gone. The maxims 
ard authorities and adjudications of the past 
have faded away. The foundations, hitherto 
deemed essential for the preservation of the 
nuptial contract and the maintenance of the 
marriage relation, are crumbling. The unity 
of the husband and wife has been severed. 
They are now distinct persons and may have 
separaty legal estates, contracts, debts and 
injuries.’’ In New York a more rational view 
seems to prevail. There a distinction is made 
between the husband’s control of his wife’s 
person and of her property. In an action 
against a married woman for fraud in a coa- 
tract for the sale of her real estate, made by 
her husband as her agent, it was held not to 
be necessary to join the husband; that it was 
a matter having relation to her sole and sep- 
arate property, and that under the provisions 
of the statute of 1860, as amended in 
1862,?7 she may sue and be sued as a 
feme sole; that these statutes did not 
alter the common-law liability of the hus- 


band for the personal torts of his wife; . 


but when such torts are committed in the 
management and control of her separate prop- 
erty, the rule is changed and she only is lia- 
ble.28 Nor as to torts of this nature commit- 
ted in his presence is there any presumption 
that she is under his coercion.29 A similar 
ruling prevails in Maine.®° 


27 Laws of 1862, ch. 172. 

28 Baum v. Mullen, 47 N. Y. 577. See, also,.Gillies 
v. Lant, 2 Abbott, N. S. 455; Rowe v. Smith, 45 N. Y. 
230; Lansing v. Holdridge, 58 How. Pr. 449. 

29 Peak v. Lemon, 1 Lans. 295. 

% Ferguson v. Brooks, 67 Me. 251. 
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In two of the States at least (Massachusetts 
and Michigan) the injustice of permitting the 
husband’s common-law liability for his wife’s 
torts to continue to exist after his marital 
rights in her property have been so modified, 
has been recognized by statutory enactment, 
declaring that the wife alone shall be liable 
for her own torts.*! 

The consideration of the subject of the hus- 
band’s and the wife’s remedy for a tort com- 
mitted upon the wife is reserved for a future 
article. Wo. L. Murrrer, Jr. 

St. Louis, Mo. 


31 Mass. St. 1871, ch. 312; Hill v. Duncan, 110 Mass. 
238; Austin v. Cox, 118 Mass. 58; Mich. Comp. Laws, 
secs. 6129, 7382; Burt v. McBain, 29 Mich. 260; Ricci 
vy. Miller, 41 Mich. 214. 








LIFE INSURANCE — FORFEITURE — NON- 
PAYMENT OF PREMIUMS. 


KLEIN v. NEW YORK LIFE INS. CO. 


Supreme Court of the United States, October Term, 
, 1881. 


The punctual payment of premiums upona life poi- 
icy is of the essence of the contract, and where the 
insurer has done nothing, implying a waiver of its 
rights, a court of equity can not relieve the insured 
from the forfeiture, which, by the terms of the con- 
tract, is consequent upona failure to pay the pre- 
miums promptly, because of the peculiar circum- 
stances of the individual case. 

* 

Appeal from the Circuit Court of the United 
States for the Northern District of Illinois. 

Mr. Justice Woops delivered the opinion of the 
court: 

On September 1, 1866, a policy of insurance was 
issued by the New York Life Insurance Compa- 
ny, the appellee, upon the life of Frederick W. 
Klein, in the sum of $5,000, payable to the appel- 
lant, Caroline Klein, wife of the said Frederick 
W., within sixty days after his death and due 
notice and proof thereof. The policy was in the 
usual form. The consideration for its issue was 
the payment to the insurance company by Caro- 
line Klein of an annual premium of one hundred 
and seventy-three dollars, in semi-annual install- 
ments of eighty-six dollars and fifty cents each, 
on the first day of September and the first day of 
March of every year during the life of Frederick 
W. Klein. The policy contained the following 
provision: ‘And it is also understood and agreed 
by the within assured, to be the true intent and 
meaning hereof that * * * * in case the said 
Caroline Klein shall net pay the said premiums 
on or before the several days herein mentioned 
for the payment thereof, with any interest that 





may be due thereon, then, and in every such case, 
the said company shall not be liable for the pay- 
ment of the sum assured, or any part thereof, and 
this policy shall cease and determine.’ 

The premiums were punctually paid until 
March, 1871, when default was made in the pay- 
ment of the semi-annual installment which ma- 
tured on the first day of that month, and it 
remained unpaid until the death of Frederick W. 
Klein, which occurred March 18, 1871. The agent 
of the insurance coinpany, after proof of the 
death of Klein, offered to pay Caroline Klein the 
surrender value of the policy. She declined to 
accept this or any sum less than the amount of 
the insurance. The company then insisted upon 
the absolute forfeiture of the policy, according to 
its terms. 

Thereupon the appellant filed the bill in this 
ease. It is alleged as the ground of relief that 
the policy was taken out by Frederick W. Klein 
without the knowledge of his wife, and that she 
had received no information of its terms or con- 
ditions until after the death of her husband; that 
he was taken down by the illness of which he died 
about February 1; that for about twenty days 
prior to March 1, and.thence up to the time of his 
death, he was, in consequence of his sickness, de- 
rangea in mind and incapable of attending to any 
matter of business whatever, and for that reason, 
and that alone, failed to pay the premi- 
um when it was due, and that the appel- 
lant failed to pay it because she was ignorant 
of the existence of the policy and of its 
terms. The prayer of the bill was as follows: 
“That the said New York Life Insurance Compa- 
ny may be prevented from insisting upon and 
taking advantage of the alleged forfeiture of said 
policy of insurance, and that your oratrix may be 
relieved from said alleged default upon her part, 
and the accidental default of the said Frederick 
W. Klein in the non-payment of the said semi- 
annual premium maturing March 1, 1871, and that 
the said New York Life Insurance Company may 
be decreed to pay to your oratrix the said sum of 
five thousand dollars,”’ ete. 

The answer of the company denied its liability 
upon the policy of insurance, and insisted that 
the contract of insurance had ceased and deter- 
mined by reason of the non-payment of the pre- 
mium due March 1, 1871, and denied the equity 
of the bill. Upon final hearing in the circuit 
court the bill was dismissed, and the cause has 
been brought to this court for review, by the ap- 
peal of the complainant. 

Conceding, for the sake of argument, that the 
case made by the bill is sustained by the evidence, 
the question is presented whether, upon the facts, 
the appellant was entitled to the relief prayed 
for. In the case of New York Life Insurance Com- 
pany against Statham, 93 U.S. 24, it was held by 
this court, Mr. Justice Bradley delivering its 
opinion, that a life insurance policy ‘is not a con- 
tract of insurance for a single year, with the priv- 
ilege of renewal from year to year by paying the 
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annual premium, but that it is an entire contract 
for assurance for life, subject to discontinuance 
and forfeiture for non-payment of the stipulated 
premiums.” But, in the same case, the court 
further said: ‘In policies of life insurance time is 
material and of the essence of the contract. and 
non-payment at the day involves absolute forfeit- 
ure, if such be the terms of the contract.’’ While 
conceding this to be the rule which would apply 
if an action at law were brought upon the policy, 
the appellant insists that she is entitled to be re- 
lieved in equity against a forfeiture, by reason ef 
the excuses for non-payment of the premium set 
out in the bill, and this contention raises the sole 
question in this case. We can not accede to the 
view of the appellant. Where a penalty of for- 
feiture is inserted in a contract merely to secure 
the performance or enjoyment of a collateral ob- 
ject, the latter is considered as the principal in- 
tent of the instrument, and the penalty is deemed 
only as accessory. Sloman v. Walter, 1 Bro. Ch. 
419; Sanders v. Pope, 12 Ves. 282; Davis v. 
West, 12 Ves. 475; Skinner v. Dayton, 2 Johns. 
Ch. 535. But in every such case the test by 
which to ascertain whether relief can or can 
not be had in equity, is to considcr whether 
compensation can or can not be made. In 
Rose v. Rose, Amb. 332, Lord Hardwicke 
laid down the rule thus: .‘‘ Equity will re- 
lieve against all penalties whatsoever, against 
non-payment of money at a day certain, against 
forfeitures of copyholds; but they are all cases 
where the court can do it with safety to the other 
party; for if the court can not put him in as good 
condition as if the agreement had been per- 
formed, the court will not relieve.’’ A life insur- 
ance policy usually stipulates, first, for the pay- 
ment of premiums; second, for their payment on 
a day certain; and, third, for the forfeiture of the 
policy in default of punctual payment. Such are 
the provisions of the policy which is the basis of 
this suit. Each of these provisions stands on pre- 
cisely the same footing. If the payment of the 
premiums, and their payment on the day they fall 
due, are of the essence of the contract, so is the 
stipulation for the release of the company from 
liability in default of punctual payment. No 
compensation can be made a life insurance com- 
pany for the general want of punctuality among 
its patrons. It was said in New York Life Ins. 
Co. v. Stratham, supra, that ‘“‘promptness of pay- 
ment is essential in the business of life insurance. 
All the calculations of the insurance company are 
based on the hypothesis of prompt payment. 
They not only calculate on the receipt of premi- 
ums when due, but upon compounding interest 
upen them. It is on-this basis that they are ena- 
bled to offer insurance at the favorable rates they 
do. Forfeiture for non-payment is a necessary 
means of protecting themselves from embarrass- 
ment. Delinquency can not be tolerated or re- 
deemed except at the option of the company.” 
If the insured can negle¢t payment at maturity 
and yet suffer no loss or forfeiture, premiums will 





not be punctually paid. The companies must 
have some efficient means of enforcing punctual- 
ity. Hence their contracts usually provide for the 
forfeiture of the poliey upon default of prompt 
payment of the premiums. If they are not al- 
lowed to enforce this forfeiture, they are deprived 
of the means which they have reserved by their 
contract of compelling the parties insured to meet 
their‘engagements. The provision, therefore, for 
the release of the company from liability on a 
failure of the insured to pay the premiums when 
due is of the very essence and substance of the 
contract of life insurance. To hold the company 
to its promise to pay the insurance, notwithstand- 
ing the default of the insuredin making punctual 
payment of the premiums, is to destroy the very 
substance of the contract. This a court of equity 
can not do. Wheeler v. Connecticut Mut. Ins. 
Co., 82 N. Y. 543; see, also, the opinion of Judge 
Gholsonin Robert v. New England Life Ins. Co., 
1 Dis. 355. It might as well undertake to release 
the insured from the payment of premiums alto- 
gether,as to relieve him from forfeiture of his pol- 
icy in default of punctual payment. The com- 
pany is as much entitled to the benefit of one stip- 
ulation as the other, because both are necessary 
to enable it to keep its own obligations. 

In a contract of life insurance the insurer and 
insured both take risks. The insurance company 
is bound to pay the entire insurance money, even 
though the party whose life is insured dies the 
day after the execution of the policy, and after 
the payment of buta single premium. The as- 
sured assumes the risk of paying premiums dur- 
ing the life on which the insurance is taken, even 
though their aggregate amount should exceed 
the insurance money. The assured also takes the 
risk of the forfeiture of his policy if the pre- 
miums are not paid on the day they fall due. 
The insurance company has the same claim to be 
relieved in equity from loss resulting from risks 
assumed by it, asthe insured has from loss conse- 
quent on the risks assumed by him. Neither has 
any such right. The bill is, therefore, based on a 
misconception of the powers of a court of equity 
in such cases. 

There is another answer to the case made by 
the bill. The engagement of the insurance com- 
pany was with-Caroline Klein, and not with 
Frederick W. Klein. It entered into no contract 
with the latter. It agreed to pay Caroline Klein 
the insurance, provided she paid with punctuality 
the premiums. She was never incapacitated from 
making payment. The alleged fact that she had 
no knowledge of the existence and terms of the 
policy does not relieve her default. If the fact 
be true, her ignorance resulted from the neglect 
of her husband, who, in respect to this contract of 
insurance, was her agent, in not informing her 
about the insurance upon his life and the terms of 
the policy. The bill is, therefore, an effort by the 
appellant to obtain relief in equity against the 
appellee from the consequences of the careless- 
ness or neglect of her own agent. 
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We are of opinion that the decree of the cir- 
cuit court is right and should be affirmed. 





DEED — FEOFFMENT IN FUTURO — RE- 
MAINDER—WASTE. 





ABBOTT yv. HOLWAY. 





Supreme Court of Maine, sune, 1881. 


1. Where a deed centains a provision that it is not to 
take effect and operate as a conveyance until the grant- 
or’s decease, and not thenif the grantee does not sur- 
vive him; but if the grantee do survive, it is to con- 
vey the premises in fee simple, with words appropri- 
ate and consistent with this provision in the habendum 
and covenants, it will be upheld as creating a feoff- 
ment to commence in futuro, and will give the estate 
in fee simple to the grantee on the happening of the 
contingency named, the execution ¢nd record of the 
deed operating in the same manner as a livery of 
seizin at the grantor’s decease. 

2. Such a deed is something more than a devise in a 
will; it conveys to the grantee a contingent right 
which, unlike the interest of a devisee in the lifetime 
of the testator, can not be taken from him. 

8. Such a deed negatives the idea of an estate in re- 
mainder for the benefit of the grantee and the reser- 
vation of a life estate to the grantor, and the grantee 
takes no such interest in the premises during the life- 
time of the grantor as will enable him to maintain an 
action on the case in the nature of waste against the 
administrator of the grantor for acts done by him in 
his lifetime after making the deed. 


This is an action onthe case for waste. The 
writ is dated September 28. 1878. 

The plea is the general issue and brief state- 
ment denying the plaintiff’s title and claim. 

At the trial it was admitted that James Abbott 
was, on the 30th ef April, 1872. and long had 
been. the husband of the plaintiff; that he died 
May 5th, 1875; that the defendant is the adminis- 
trator on his estate; that he owned, on the 30th of 
April, 1872, and long had owned, the premises 
described in the writ. a valuable farm in Pittston, 
upon which was a large timber and wood lot; that 
he continued to live on the farm with his wife. 
managing and taking the crops thereof until his 
death, she now surviving him; that in the winter 
and spring of 1875, without the consent and 
against the remonstrance of the plaintiff, he 
caused to be cut and hauled to market, a quantity 
of mill logs, cut for that purpose. and not for 
fencing or repairs. Since Abbott’s death. his ad- 
ministrator has sold the lumber made from the 
logs and received the money therefor. The plaint- 
iff put in evidence the deed from James Abbott 
to her, dated April 30th, 1872, embracing the 
premises described in the writ and upon which 
the alleged waste was committed, and proved its 
execution and delivery on the day of its date, and 
its record in the Kennebec registry on the same 
day by plaintiff's procurement. It is made part 





of the case: ‘*Know all men by these presents, 
that I, James Abbott, of Gardiner, in the County 
of Kennebec, in consideration of one dollar paid 
by my wife, Clarissa B. Abbott, and for the pur- 
pose of providing and securing to my said wife a 
comfortable support in the event of my decease 
during her life, the receipt whereof I do hereby 
acknowledge, do hereby give, grant, bargain, sell 
and convey, unto the said Clarissa B. Abbott, of 
saidPittston,her heirs and assigns forever, a certain 
lot of land situate in said Pittston, and bounded 
* * * * This deed is not to take effect and 
operate as a conveyance until my decease, and, in 
ease Ishall survive my saidwife,this deed is not to 
be operative as a conveyance, it being the sole 
purpose and object of this deed to make a provi- 
sion for the support of my said wife if she shall 
survive me; and if she shall survive me, then, 
and in that event only, this deed shall be opera- 
tive to convey to my said wife said premises in 
fee simple. Neither I, the grantor, nor the said 
Clarissa B. Abbott, the grantee, shall convey the 
above premises while we both live without our 
mutual consent. If I, the grantor, shall abandon 
or desert my said wife, then she shall have the 
sole use and income and control of said premises 
during her life. 

‘To have and to hold the aforegranted and bar- 
gained premises, with all the privileges and ap- 
purtenances thereof to the said Clarissa B., if she 
shall survive me, her heirs and assigns, to their 
use and behoof forever. And I do covenant with 
the said Clarissa B., her heirs and assigns, that I 
am lawfully seized in fee of the premises; that 
they are free of all incumbrances; that I have 
good right to sell and convey the same to the said 
Clarissa B. if she shall outlive me, to hold as 
aforesaid at my decease. And that I and my 
heirs shall and will warrant and defend the same 
to the said Clarissa B. if she shall survive me, and 
her heirs and assigns forever, against the lawful 
claims and demands of all persons. 

“In witness whereof, I, the said James Abbott, 
have hereunto set my hand and seal. this thirtieth 
day of April. in the year of our Lord one thou- 
sand eight hundred and seventy-two. 

JAMES ABCOTT. [Seal.]”’ 

‘Signed, sealed and delivered in presence of 

N. M. WHITMORE, 
L. Ciay.” 

Duly acknowledged and recorded. 

BARROWS, J., delivered the opinion of 
court: 

The plaintiff's right to maintain this action must 
depend ultimately upon the construction to be 
given to the deed or instrument under which she 
claims title, and upon the force and effect of the 
terms used therein to define the interest which she 
acquired by virtue thereof. Our statutes (R. 8., 
ch. 73, sec. 1), provide that ‘ta person owning 
real estate and having a right of entry into it, 
whether seized of it or not, may convey it, or alk 
his interest in it, by a deed to be acknowledged 
and recorded as hereinafter provided.” Detailed 
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regulations as to the mode of execution and as to 
the force and effect vf conveyances thus made and 
recorded, follow this general provision in some 
thirty sections, more or less. Can it be doubted 
that under such statutes the owner of real estate 
can convey,in the manner prescribed, such part 
or portion of his estate as he and his grantee may 
agree, subject only to those restrictions which the 
law imposes as required by public policy, but re- 
lieved from the technical doctrines which arose 
out of ancient feudal tenures, and all the restrict- 
ive effect which they had upon alienations? Why 
prevent the owner in fee simple from agreeing 
with his grantee (and setting forth that agreement 
in his conveyance) as to the time when, and the 
conditions upon which, the instrument shall be 
operative to transfer the estate from one to the 
other? 

In substance our law now says to a party having 
such an interest in real estate as is mentioned in 
R. 8., ch. 73, you may convey that interest, or any 
part thereof, in the manner herein prescribed, 
with such limitations as you see fit, provided you 
violate no rule of public policy, and place what 
you do on record so that all may see how the 
ownership stands. 

In the discussion of the effect of the statute of 
uses and of our own statutes regulating convey- 
ances of real estate in Wyman v. Brown, 50 Maine, 
139 (a leading case upon the validity of convey- 
ances under which the grantee’s right of posses- 
sion was to accrue, not upon delivery of the deed, 
but at some future day), Walton, J., remarks: 
‘*We are also of opinion that effect may be given 
to such deeds by force of our own statutes, inde- 
pendently of the statute of uses. Our deeds are 
not framed to convey a use merely, relying upon 
the statute to annex the legal title to the use. 
They purport to convey the land itself, and being 
duly acknowledged and recorded, as our statutes 
require, operate more like feoffments than like 
conveyances under the statute of uses.’’ In this 
connection he quotes Oliver’s Conveyancing, 
touching the operation and properties of our 
common warranty deed to the effect that in the 
transfer authorized by the statute in this mode, 
‘*the land itself is conveyed as in a feoffment, ex- 
cept that livery of seizin is dispensed with upon 
complying with the requisitions of the statute, ac- 
knowledging and recording, substituted instead 
of it.’ And he concludes that deeds executed in 
accordance with the provisions of our statutes, 
and deriving their validity therefrom, may be up- 
held thereby, as well as under the statute of uses, 
notwithstanding they purport to convey freeholds 
to commence at a future day. 

In other words, the mere technicalities of an- 
cient law are dispensed with upon compliance 
with statute requirements. The acknowledgment 
and recording are accepted in place of livery of 
seizin, and it is competent to fix such time in the 
future as the parties may agree upon as the time 
when the estate of the grantee shall commence. 


No more necessity for limiting one estate upon 





another, or for having an estate (of some sort) 
pass immediately to the grantee in opposition to 
the expressed intention of the parties. The feoff- 
ment is to be regarded as taking place, and the 
livery of seizin as occurring at the time fixed in 
the instrument, and the ecknowledgment and re- 
cording are to be considered as giving the neces- 
sary publicity which was sought in the ancient 
ceremony. ‘The questions, did anything pass by 
the conveyancg if so, what, and when, are to be 
determined by a fair construction of the language 
used, without reference to obsolete technicalities. 
The instrument will be upheld according to its 
terms, if those terms are definite and intelligible, 
and not in contravention of the requirements of 
sound public policy. 

The defendant, while he does not controvert the 
doctrine of Wyman v. Browp, insists that nothing 
passed by the deed of James Abbott to his wife, 
because, according to its terms, it was left uncer- 
tain whether the instrument would ever take effect 
as a conveyance; that not even a contingent re- 
mainder, which the plaintiff claims, passed when 
the deed was made and delivered ; that it amounts, 
at most. to a mere executory agreement, and any 
recognition of its validity is contrary to public 
policy, because it is an attempt to evade the stat- 
utes regulating the making and execution of wills. 
But the instrument was duly executed by the de- 
fendant’s testator, a man capable of contracting, 
and having an absolute power of disposition over 
his homestead farm, subject only to the rights of 
his existing creditors. It was duly recorded so 
that all the world might know what disposition he 
had made of a certain interest in it, and what was 
left in himself. If operative at all, it operated 
differently from awill. A will isambulatory, rev- 
ocable. Whatever passed to the wife by this in- 
strument became irrevocably hers. 

We fail to perceive that any principle of public 
policy, or anything in the statute of wills,calls up- 
on us to restrict the power of the owner of prop- 
erty unincumbered by debt, to make gifts of the 
same, and to qualify those gifts as he pleases, so 
far as the nature and extent of them are con- 
cerned. Public policy in this country has been 
supposed rather to favor the facilitation of trans- 
fers of title, and the alienation of estates, and the 
exercise of the most ample power over property 
by its owner that is consistent with good faith 
and fair dealing. The selfish principle may fairly 
be supposed to be, in all but exceptional cases, 
strong enough to prevent too lavish a distribution 
ef a man’s property by way of gift. 

The learned counsel for defendant speaks of 
this instrument as ‘‘an attempt to make an execu- 
tory devise,” ‘‘a mode of devising real estate.” 
It is something more and different, and if the 
doctrine of Wyman v. Brown is to be maintained, 
it gives to the grantee a contingent right in the 
property which (unlike the interest of a devisee 
in the lifetime of the testator) can not be taken 
from her, and may, upon the performance of the 
condition, make her the owner of the premises in 
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fee simple, according to its terms. It is argued 
that if the court give effect to this mode of trans- 
nitting a title to real estate, it will lead to uncer- 
tainty as to the rights of the respective parties, 
and to litigation between the heirs of the grantor 
and grantee; that ‘it would tie up estates, em- 
barrass titles, and-impair the simplicity of our 
modes of conveyance,’ without producing any 
compensatory benefit. Why these results should 
follow (when the validity and effect of such con- 
veyances has once been determined) in any great- 
er measure than they are liable to follow any 
kind of famiiy settlement, is not apparent. What 
we do is precisely this. We uphold a conveyance 
in conformity with the agreement of the parties 
therein expressed, that the title of the grantee 
shall accrue, not upon the delivery of the deed, 
but upon the happening of a certain event (the 
proof of which is commonly easy) at a’ future 
time specified in the recorded conveyance. Why 
should harm come of it any more than frem a 
lease made to run from a future day certain? 

In substance, the grantor says to the grantee, I 
give you this conveyance, made and executed in 
the manner prescribed by our statute, so that you 
may have an irrevocable assurance that, if yon 
outlive me,the property therein described shall be 
yours in fee simple, from and after my decease, 
in like manner as if you took the same by livery 
of seizin on that day, under a feoffment from me, 
the statute provisions for a recorded deed dis- 
pensing with that ceremony. Doubtless, this is 
all contrary to the ancient doctrine, which is thus 
stated in Greenleaf’s Cruise, vol. 4, p. *48: “A 
feoffment can not be made to commence in futuro, 
so that if a person makes a feoffment to com- 
mence on a future day, and delivers seizin imme- 
diately, the livery is void, and nothing more than 
an estate at will passes to the feoffee.”’ hat was 
the foundation of this doctrine? It is stated 
ibidem thus: **This doctrine is founded on two 
grounds: first, because the object and design of 
livery of seizin would failif it were allowed to 
pass an estate which was to commence in futuro; 
as it would, in that case, be no evidence of the 
change of possession; secondly, the freehold 
would be in abeyance, which is never allowed 
when it can be avoided.’’ But, given the system 
of recorded conveyances for which our statutes 
provide, the ceremony of livery of seizin becomes 
of no importance as an evidence of the change of 
possession; and we shall find our natural horror 
of a freehold in abeyance (if it could be demon- 
strated that such a result would follow from al- 
lowing a freehold to take effect in futuro) greatly 
mitigated by the circumstance that here and now 
itis no longer necessary ‘*that the superior lord 
should know on whom to call for the military 
services due for the feud,’’ and so, in any event, 
the defense of the commonwealth will not be 
weakened; and by the further circumstance that 
‘severy stranger who claims a right to any partic- 
ular lands, may know against whom he ought to 
bring his precipe for the recovery of them,” by a 





simple inspection of the public records, and proof 
of actual possession. 

The doctrine of Wyman v. Brown is a good il- 
lustration, both of the maxim cessante ratione, 
cessat etiam lex, and of the changes wrought in the 
commen law by statutory provisions. 

In Virginia, the doctrine that a feoffment can 
not be made to commence in futuro was long ago 
done away with by statute. Tate’s Dig., p. 175. 
While it does not form part of the decision in 
Wyman v. Brown, this mattcr underwent a care- 
ful serutiny, and, upon full consideration, the 
court agreed that our statute system of registered 
conveyances brought about the same result here. 

We are at liberty, then, to give to the language 
used by the grantor in a deed its obvious mean- 
ing, without invalidating the deed, to say that it 
shall operate as the parties intended, and carry 
an estate to commence in futuro if they so agreed, 
without the necessity of resorting to any subter- 
fuges under which the estate thus created to 
commence in futuro may be recognized as existing 
only by way of remainder, or by virtue of some 
imputed covenant to stand seized. 

A single reading of this conveyance of James 
Abbott to his wife is sufficient to satisfy one that 
it was no part of the intention or expectation of 
either, that the wife acquired thereby any inter- 
est in the homestead farm during the life of the 
grantor except as expressly therein declared, to- 
wit, a right to the ‘tuse, income and control of 
said premises during her life,’’ in case the hus- 
band deserted her (which he did not do), and, 
besides this, an irrevovable right to the same in 
fee simple, in case she survived her husband, her 
estate to commence at his decease. 

The language of the deed differs widely from 
that of any of the eonveyances which have been 
sustained as passing an estate in remainder to the 
grantee with a life-estate in the grantor reserved. 
If the object of the draftsman had been to exclude 
the idea hat the conveyance should have any 
force until the time therein appointed, in other 
words, to have it take effect as a feoffment made 
at the time fixed in futuro, to convey, as of that 
date, an estate in fee simple and to have no other 
operation, it is difficult to see how he could have 
made that object plainer in words. 

“This deed is not to take effeet and operate as 
a conveyance until my decease, and, in case I 
shall survive my said wife, this deed is not to be 
operative as a conveyance * * * if she shall 
survive me, then, and in that event only, this deed 
shall be operative to convey to my said wife said 
premises in fee simple.’’ Note also the language 
of the habendum and covenants. A conveyance 
thus framed can not give the rights of a remain- 
der-man presently to the grantee, nor so operate 
forthwith, as a conveyance,as to convert the hold- 
ing of the grantor from that time forward isto a 
mere tenancy for life. 

Such language bears little resemblance to the 
stipulation in the deed which was under consid- 
eration in Drown vy. Smith, 52 Maine. 142, ‘but 
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the said (grantee) is not to have or take possession 
till after my decease; and I do reserve full power 
and control over said farm during my natural 
life.”’ 

It differs quite as much from the provision in 
the case of Wyman y. Brown, to the effect that 
Mrs. Brown was ‘‘to have quiet possession, and 
the entire income of the premises until her de- 
cease.”> Drown v. Smith, however, is an author- 
ity which relieves us on the question whether stip- 
ulations which on the face of them are not con- 
sistent with terms previously used importing a 
present conveyance, will avoid the deed. There 
is an apparent contradiction in saying, I convey 
this property to you, but this is no conveyance 
until, etc., nor unless, etc. But the modern eases 
like Drown v. Smith, indicate that if the intent, 
taking the whole together, is clear and intelligi- 
ble, the court will give effect to it notwithstand- 
ing some apparent repugnancy. If a deed can be 
upheld where, as in Drown v. Smith, the grantor 
reserves to himself ‘full power and control over 
said farm during my (his) natural life,’? on the 
face of it including the power of disposition, we 
may give its fair and just effect to one framed, as 
this is, to convey an estate in fee simple to the 
grantee, to commence at the decease of the grantor, 
provided the grantee outlives him; and the true 
effect seems to be that of a feoffment under which 
the execution and record of the deed operate in 
the same manner as livery of seizin made at the 
time of the grantor’s decease. It gives no right 
of action for waste committed during the grantor’s 
life. While this grantor lived, he could do any- 
thing with the homestead farm not inconsistent 
with the right which he had conveyed to his wife 
to take it from the time of his decease, if she sur- 
vived him, as the owner thenceforward in fee sim- 
ple. 

If the testimony of Lapham and Palmer repre- 
sents truly the acts of which the plaintiff com- 
plains as waste, ber suit, were it otherwise well- 
founded, would fail for want of proof of any- 
thing which amounts to waste according to the 
best-considered decisions in this country. See 
Drown v. Smith, ubi supra, and cases there eited. 

Plaintiff nonsuit. 

APPLETON, C. J., WALTON, DANFORTH, PE- 

TERS and SYMONDS, JJ., concurred. 





PARENT AND CHILD— RELINQUISHMENT 
OF CUSTODY— REVOCATION —' HABEAS 
CORPUS. 


CHAPSKY v. WOOD. 





Supreme Court of Kansas, November, 1881. 


1. The parents are natural guardians, and prima 
Cie entitled to the custody of their minor child, as 
wellas chargeable with the obligation of its support. 


2. Achild is notin any sense like a horse or chat- 





tel, subject matter for absolute and irrevocable gift or 
contract. 


3. A parent’s right to the custody of a child is not 
like the right to property, an absolute and uncon- 
trollable right. It will never be enforced where its 
enforcement will obviously destroy the happiness and 
well-being of the child. 


4. While the mere gift of a child is revocable, yet, 
if reclamation is sought by proceedings in hebeas cor- 
pus,the courts ~ ill consider the welfare of the child in 
determining whether to sustain the right and award 
possession tothe parent. If reclamation be sought 
immediately after the gift, and the parent be not ob- 
viously an unfit person, by reason of immoralities, 
etc., the courts wiil, as a rule, consider the child’s 
welfare as promoted bya return to its parent; apd 
will pay little attention to prospective advantages of 
wealth. social position or otherwise, held out on the 
other side. But if, on the other hand, reclamation is 
not sought till after the lapse of many years, till the 
child has formed other ties, and different direction 
has been given to its course of life, then the court may 
properly give weight to the condition of the child’s 
present surroundings, and all advantages which a 
continuance in those surroundings may reasonably be 
expected to give. 

5. In such cases three rights or interests are to be 
regarded. First, that of the parent; second, that of 
those who have for years discharged all the obligations 
of parents; and third and chiefly, that of the child. 

6. Upon the facts in this case the custody of the 
child is remanded to the respondents, and the petition 
is denied at the cost of the petitioner. 


Original proceedings in habeas corpus. 
Howell Jones, J. D. McFarland, John Martin and 


J. D. S. Cook, for petitioner; Geo. R. Peck and : 


L. C. Slavens, for respondents. 


BREWER, J., delivered the opinion of the ceurt: 

In this case of the petition of Morris A. Chaps- 
ky, for the possession of his minor child, counsel 
have in their arguments expressed very feelingly 
and truthfully the embarrassments and difficulties 
which surround the decision of a case like this. 
These arise, not because there is a conflicting 
question of fact to be settled by the court, for that 
is a matter of every day occurrence in judicial 
proceedings; it is not that itis a question between 
a grown man on one side and a grown woman on 
the other, for we could dispose of every question 
affecting simply them, without any embarrassment 
or hesitation. The burden of the case is that the 
decision is one which involves the future welfare 
of a little girl; and [ think no man can look upon 
the face of a bright and happy little girl, like the 
one before us, and come to a decision of a ques- 
tion which may make or mar its future life, with- 
out hesitation and feeling; certainly we are not 
so insensible as to be able to do it. 

The questions of law which are involved in a 
ease like this, are few in number, and, I think,not 
subject to much doubt. They may be summed up 
briefly thus: The father is the natural guardian, 
and is prima facie entitled to the custody of his 
minor child. This right springs from two sources: 
One is, that he who brings a child,a helpless being, 
into life, ought to take care of that child until it is 
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able to take care of itself; and because of this 
obligation to take care of and support this helpless 
being, arises a reciprocal right to the custody and 
care of the offspring whom he must support; and 
the other reason is, that it is a law of nature that 
the affection which springs from such a relation 
as that is stronger and more potent than any 
which springs from any other human relation. 

The second proposition of law is, that a child is 
not in any sense like a horse or any other chattel, 
subject-matter for absolute and irrevocable gift or 
contract. The father can not, by merely giving 
away his child, release himself from the obliga- 
tion to support it, nor be deprived of the right to 
its custody. In this it differs from the gift of any 
article which is only property. If to-day Morris 
Chapsky should give a horse to another party, 
that gift is for all time irrevocable, and the prop- 
erty never can be reclaimed; but he can not, by 
simply giving away his child, relieve himself from 
the obligation to support that child, nor deprive 
himself of the right to its custody. 

I might say here that the statute has provided 
for a relinquishment through probate court pro- 
ceedings, which may be considered (but that is 
outside this-case) irrevocable. 

The third proposition is, that a parent’s right to 
the custody of achild is not like the right of prop- 
erty, an absolute and uncontrollable right. If it 
were, it would end this case and relieve us from 
all future difficulties. A mere right of property 
iay be asserted by any man, no matter how bad, 
immoral or unworthy he may be; but no case can 
be found in which the courts have given to the 
father, who was a drunkard and a man of gross 
immoralities, the custody of a minor child, es- 
pecially when that child is a girl.. The fact that 
in such cases the courts have always refused the 
father the custody of his child, shows that he has 
not an absolute and uncontrollable right thereto. 

The fourth proposition is, that though the gift 
of the child be revecable, yet when the gift has 
been once made, and the child has been left for 
years in the care and custody of others, who have 
discharged all the obligations of support and care 
which naturally rest upon the parent, then, 
whether the courts will enforce the father’s right 
to the custody of the child, will depend mainly 
upon the question whether such custody will pro- 
mote the welfare and interest of such child. This 
distinction must be recognized. If, immediately 
after the gift, reclamation is sought, and the 
father is not what may be called an unfit person 
by reason of immorality, etc., the courts will pay 
little attention to any mere speculation as to the 
probability of benefit to the child by leaving or 
returning it. In other words, they will consider 
that the law of nature,which declares the strength 
of a father’s love, is more to be considered than 
any mere speculation whatever as to the advant- 
ages which possible wealth and position might 
otherwise bestow; but, on the other hand, when 
reclamation is not sought until a lapse of years, 
when new ties have been formed and a certain 





current given te the child’s life and thought, much 
attention should be paid to the probabilities of a 
benefit to the child from the change. It is an ob- 
vious fact that ties of blood weaken, and ties of 
companionship strengthen by lapse of time, and 
the prosperity and welfare of the child depend on 
the number and strength of these ties, as well as 
on the ability todo all which the promptings of 
these ties compel. 

The fifth proposition is, that in questions of this 
kind, three interests should be considered: The 
right of the father must be considered; the right 
of the one who has filled the parental place for 
years should be considered. Perhaps it may not 
be technically correct to speak of that as a right; 
and yet,they who have for years filled the place of 
the parent, have discharged all the obligations of 
care and support, and especially when they have 
discharged these duties during those years of 
infancy, when the burden is especially heavy 
—when the labor and care is of a kind whose 
value cannot be expressed in money — when 
all these labors have been performed, and 
the child has bloomed into a bright and happy 
girlhood, it is but fair and proper that their 
previous faithfulness, and the interest and 
affection which these labors have created in 
them, should be respected. Above all things, the 
paramount consideration is, What will promote 
the welfare of the child? These, I think, are 
about all the rules of law applicable to a case of 
this kind. 

Now, passing to the facts, which I shall only 
outline: Morris A. Chapsky married the mother 
of this child ten years ago. The marriage was 
not acceptable to his parents, though for no rea- 
son that we are of advised,involving the character of 
any of the parties. Returning home immediately 
after his marriage, the father, commenting upon 
the fact of the marriage—which had been made 
without his consent—was not satisfied, and bade 
him start out for himself. Some criticism had 
been placed upon this conduct which, we think, 
is not deserved. It is often best for a young man 
that he should be turned out upon his own re- 
sources and compelled to struggle for himself; 
and that his father was not destitute of affection 
for his child is patent, from the fact that he made 
him a gift of money largely in excess of that 
which most young men have to start with. 
Whether his judgment was good, or otherwise, 
cuts no figure in this case. He started out with 
this money and wandered around, as a young 
man is apt to do, and drifting from place to place, 
finally came penniless to Kansas City. He strug- 
gled for a series of years under pecuniary embar- 
rassment, and during these years this child was 
born ;his wife’s health was delicate,and she was ob- 
viously unable to discharge ordinary household du- 
ties, even without the care of this child; and 
the respondent, Mrs. Wood, her sister, kindly 
provided for her during her confinement,and took 
care of the child. The child was left with her, 
Mrs. Wood, and from that day to this, a period of 
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about five and one-half years, has been all the 
time in her custody. During the very early in- 
fancy of the child, the question arose as to its 
custody, Mrs. Wood insisting that the mother 
should take the child, or that it should be given to 
her. It is clear that this matter of discussion be- 
tween the parties lasted for some time, and we 
are satistied from the testimony that in fact a gift 
was made of the child by both mother and father 
to Mrs. Wood. The mother’s letters exhibit this; 
and while the father does not recollect of having 
made such gift, we are convinced that he did so, 
and by parol agreement relinquished to the re- 
spondents his parental rights. No writing passed 
between them; but regarding as we do that a gift 
is not decisive in the case, unless made in accord- 
ance with the statutory form, the want of a writ- 
ing cuts no figure now. The child was given to 
Mrs. Wood, and has been in her care for five 
years and a half, from the date of its birth to the 
present day. What the future of the child will be 
is a question of probability. No one is wise 
enough to forecast er determine absolutely what 
or what would not be best for it; yet we have to 
act upon these probabilities from the testimony 
before us, guided by the ordinary laws of human 
experience. Involved in the question as to what 
will promote the welfare of the child, are ques- 
tions of wealth, questions of social position, 
questions of health, questions of educational ad- 
vantages, moral training—of all things, in short, 
which will tend to develop a little girl into a per- 
fect woman. 

And first, we remark that thefchild has had,and 
enjoys to-day, good advantages, and its welfare 
has been promoted , and is promoted to-day. No 
one has said that this child has lacked anything 
which a child should have, and the testimony all 
shows that it has been cared for most patiently 
and faithfully ; as well as it could have been cared 
for by any one; and to that care the face and 
appearance of the child abundantly testify. This 
fact does not rest on probabilities. It is a serious 
question always to be considered whether a 
change should be advised. ‘Let well enough 
alone,”’ is an axiom founded on abundant experi- 
ence. There is nothing in the present situation of 
the respondents, their pecuniary condition, the 
business capacity of the husband, their social po- 
sition, their affeetion for this child—absolutely 
nothing which tends in any way to suggest that 
the welfare of the child, which has been promoted 
in the past, would be limited or abridged in the 
future. What they have done fer the child tends 
to show what they will do through the future years 
of its girlhood; what that has been is certainly 
as much, and, I think, more than the average child 
receives. 

Again, while there is more wealth on the side 
of the father, and pecuniary advantages are held 
out for her future, greater than those, perhaps, 
which the respondents can present; yet we can 
not be insensible to the surroundings under which 
the child would be placed if committed to its 





father. The grandfather has been on the stand 
before us, and, not merely from the testimony ad- 
duced from his relatives and neighbors, but from 
his appearance and manner on the stand, evi- 
dently he is a gentleman of character and respon- 
sibility, not destitute of affection, and one who 
has provided a comfortable home and is in a po- 
sition to give to the child all these advantages. 
Yet the child, if it goes, goes to the care of 
its father, and while there is no testimony 
showing that the father is what might be called 
an unfit person; that his life had not been a moral 
one; yet we can but think that it is developed 
both by testimony and his manner and appearance 
on the stand, that there is a coldness, a lack of 
energy, and a shiftlessness of disposition which 
would not make his personal guardianship of the 
child the most likely to ripen and develop her 
character fully. He seems to us like a man still 
and cold, and a warm-hearted child would shrink 
and wither under care of such a nature, rather 
than ripen and develop. These are facts that we 
ean but notice, and they have in them no imputa- 
tion against the father, of an unkind nature or im- 
moral life; but the facts, as they impress us, are, 
that the child would not really grow to its fullest 
promise under the care of such a man. 

Again, and lastly, the child has had, and has 
to-day, all that a mother’s love and care can give. 
The affection which a mother may have and does 
have springing from the fact that a child is her 
offspring, is an afffection which, perhaps, no 
other one can really possess; but so far as 
it is possible, springing from years of patient 
care of a little helpless babe, from association, 
and as an outgrowth from those little cares 
and motherly attentions bestowed upon it, an 
affection for the child is seen in Mrs. Wood 
that can be found nowhere else. And it is ap- 
parent, that so far as a mother’s love can be 
equalled, its foster-mother has that love, and will 
continue to have it. 

On the other hand, if she goes to the house of 
her father’s family, the female inmates are an aunt 
just ripening into womanhood, and a grand- 
mother. They have never seen the child; they have 
no affection for it springing from years of com- 
panionship. While she is a child of perhaps a 
favorite son or brother, she is also the child of a 
disowned or repudiated. daughter-in-law and sis- 
ter-in-law, and the appeal which the child will 
make naturally—and the child is one to make a 
strong appeal to any one—will always be shadowed 
and clouded by the fact that she comes from one 
who was not a favorite in that family. 

Human impulses are such that doubtless they 
would form an affection for the child. It is hard- 
ly possible to believe otherwise; but to that deep, 
strong, patient love which springs from either 
motherhood, or trom a patient care during years 
of helpless babyhood, they will be strangers. 

They can not have this, and to my mind, I am 
frank to say, this last is the controlling consider- 


ation; and these three considerations are those 
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which compel us to say that we can not believe it 
wise or prudent to take this child away from its 
present home, where it has been looked upon as 
an own child; and if we should see a child of ours 
in the same circumstances, we can not believe 
that we should deem it wise or prudent to advise 
a change, notwithstanding the pecuniary advan- 
tages that might seem to be offered to it. 

The judgment of the court, therefore is, that the 
child will be remanded to the respondents, and 
the petition is dismissed at the cost of the peti- 
tioner. 

All the justices concurring. 


* 





CONTRACT—DIES NON — CHURCH SUB- 
SCRIPTION. 


' DALE v. KNAPP. 





Supreme Court of Pennsylvania, October, 1881. 


A subscription made on Sunday towards the erec- 
tion of a church edifice is not void. 


Error to the Court of Common Pleas of Clear- 
field County. 

MERCUR, J., deiivered the opinion of the court: 

This contention is whether a subscription made 
on Sunday towards the erection of a church edi- 
fice is void. 

A contract made on Sunday is not void at com- 
mon law. Kepner vy. Keefer, 6 Watts, 231; Fox 
v. Mensch, 3 W. & S. 446; Shuman v. Shuman, 3 
Casey, 90. If, then, this contract is void, itis by 
reason of the act of April 22, 1794. That act 
declares: ‘“‘If any person shall do or perform any 
worldly employment or business whatsoever on 
the Lord’s day, commonly called Sunday, works 
of necessity and charity only excepted,”’ and such 
other exceptions as are mentioned in the proviso, 
every person so offending shall be subject to the 
penalty as in the act prescribed. 

It may be conceded that the making of this sub- 
scription is not a work necessarily done on Sun- 
day. The question then is, whether the raising 
of money to build a house of worship is a work of 
charity, within the meaning of the act, or is the 
solicitation of contributions for that purpose 
from a congregation assembled on Sunday for 
religious worship, a work of charity? 

No man can legally be compelled to contribute 
towards the erection of a house for public wor- 
ship, norto attend or support religious services 
therein. The statute imposes no such obligation. 
It, however, does recognize Sunday as the proper 
day for public worship. It leaves every one free 
to use the day for that purpose or refrain from 
such use. It is designed to compel a cessation of 
all those employments which will interfere with 
or interrupt the exercise’ of religious services, 
either public or private, on that day. The right 
to so worship is protected by its penal enactments. 





Each person has an indefeasible right to worship 
Almighty God according to the dictates of his 
own conscience. Each is at liberty to use Surday 
for the purpose contemplated by the statute. If 
he refrains therefrom, he shall not so use the day 
as to annoy others who may be engaged in relig- 
ious worship. Johnson v. Commonwealth, 10 
Harris, 102. The purpose of the law is to protect 
the day for the comfort of those conducting or 
attending religious worship. Charity is active 
goodness. The means which long established and 
common usage of religious congregations show to 
be reasonably necessary to advance the cause of 
religion are not forbidden, and may be deemed 
works of charity, within the meaning of the 
statute. It is not essential that they be purely 
charitable. Itis sufficient if they so far partake 
of that character as to be recognized by the con- 
gregation as a part of its active goodness, and are 
not expressly forbidden by the statute. Common- 
wealth v. Nesbit, 10 Casey, 398. 

The inclination of this court has long been not 
to permit a person to set up this law against 
another person from whom he has received a 
meritorious consideration or on whom he has in- 
flicted an injury. It was therefore said, in 
Mohney v. Cook, 2 Casey, 342, that the law relat- 
ing to the observance of the Sabbath defines a 
duty of the citizen to the State, and to the State 
only. It was there held, that one who had erected 
an obstruction in a navigable stream, whereby the 
boat and cargo of another were wrecked on Sun- 
day, could not, in an action for such. injury, set 
up as a defense that the plaintiff was unlawfully 
engaged in navigating his boat on that day. So 
it was held the hiring of a carriage on Sunday by 
a son to visit his father created a legal contract, 
although no reason was shown for visiting him on 
that day,other than flows from a general filial du- 
ty and affection. Long v. Mathews, 6 Barr, 417. 
It is nota violation of the act fora hired domes- 
tic servant to drive his employer’s family to 
church on Sunday in the employer’s private car- 
riage. Commonwealth vy. Nesbit, supra. A will 
executed on Sunday is not void, although at the 
time the testator be in his usual state of good 
health, and live five or six months thereafter. 
Beitman’s Appeal, 5 P. F. 8. 183. 

Contracts for services on Sunday of the preach- 
er, the sexton, the organist and the singers, are 
not illegal, although these persons may engage in 
such employment as a means of livelihood. Their 
services are in furtherance of the same great char- 
ity. 

The custom of soliciting contributions on Sun- 
day from congregations assembled for religious 
worship is very general, and has existed from an 
early period of time. With some denominations 
it may be for a greater variety of objects than 
with others. Sabbath offerings may be for 
the incidental expenses of the church; to 
light and warm the house, to pay the 
organist and the sexton, to assist the poor, to re- 
pair, enlarge and rebuild the church edifice, to 
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support foreign and domestic missions. The lat- 
ter often extends to furnishing aid to poorer con- 
gregations towards erecting h ouses of worship. If 
it be illegal to give or agree to give for such ob- 
jects on Sunday, it must be illegal to solicit the 
giving. Weare not aware it has ever been held 
that the preacher became liable to the penal pro- 
visions of the statute by soliciting from the pulpit 
such contributions, nor any of the officers of the 
church for taking up the collection. Whether the 
sum be large or small does not change the princi- 
ple applicable to the transactien. It is true there 
is a legal distinction between having givem and 
agreeing to give; yet, inasmuch as we think a sub- 
scription towards the erection of a house of public 
worship is a work of charity, such agreement is 
not prohibited by the Act of 22d of April, 1794. 
The conclusion at which we have arrived is not in 
accord with the doctrine assumed in Catlett 
v. Trustees, 62 Ind. 365, but in principle it is in 
harmony with the rule declared in Flagg v. Mill- 
bury, 4 Cush. 243; Bennett v. Brooks, 9 Allen, 
118; Doyle v. Lynn, 118 Mass. 195; and directly 
sustained in Allen v. Duffy, decided last year by 
the Supreme Court of Michigan, and reported in 
the 9th volume of the Reporter, 646. 

The support of religious societies isa charity. 
It is a giving for the love of God, or the love of a 
neighbor in a broad Catholic sense. Whatever is 
morally fit and proper to be done on Sunday in 
furtherance of the great object, is likewise a 
charity: The learned judge therefore erred in or- 
dering a nonsuit and in refusiug to take it off. 

Judgment reversed, and a procedendo awarded. 








QUERIES AND ANSWERS. 





[*s* The attention of subscribers is directed to thts depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brie; long statements of facts of partioular cases 
must, for want of space, be invariably rejected. A y 
ommunications are not requested. | 





QUERIES. 


62. A negro man and woman, A and B, being slaves, 
were,by consent of their masters,and according to the 
custom then prevailing amung that race, married ,and 
lived together until separated by the will of their 
masters. From this marriage two children were born . 
After emancipation A married UC and died intestate, 
feaving nochildren by C. Can the children by first 
marriage claim an interest in A’s estate as against C, 
the law in Mississippi being that, on the death of a 
husband without legitimate children, his wife inherits 
all hisestate? The question is simply, Are the chil- 
dren of A and B bastards? 

Coffeeville, Miss. 


R. RB. 





63. A buys personal property of B for $200, paying 
$100 im cash, and giving a sixty-day note for the 
amount of the balance. Delivery is made to him at 
the time of sale. He then gives a chattel mortgage on 


the goods to C, which is duly filed in the town where 
A has the property in possession. A borrows heavily, 
andthen runs away. The mortgagee takes posses- 
sion by virtue of the power given him inthe mort- 
gage, and creditors get out attachments against the 
property, and levy is made. The mortgagee and con- 
stable who makes the levy leave the property with D. 
B then brings an action of replevin, and makes D the 
defendant, giving a bondto himonly. Can B recover 
the whole. or any part of the property, on a plea that 
the sale was conditional—title to remain in him until 
fully paid for? How much credit shoulda be given to 
the plea of a conditional sale under such circum - 
stances? Would an innocent purchaser be protected 
against the claim of B? Give authorities. 


Peekskill, N. Y. E.B.T. 





64. A conveyed by warranty deed a tract of land to 
G, and received all the purchase mouey for the same 
with the exception of $300, for which $300 A took no 
security. Afterwards K obtained a judgment against 
G. After R’s judgment was rendered, B ob- 
tains a judgment against G. After B’s judg- 
ment was rendered, A brought an action against 
G, to enforce a vendor’s lien, muaking R a party 
defendant, and obtained a decree declaring A’s lien 
prior to that of R’s. B was not made a party 
to A’s suit, Execution issued on K’s judgment, and 
the land sold for a sufficient sum to satisfy A and R’s 
judgments. What are the rights of A, B and Rto the 
money made by said sale under the laws of Indiana? 
Please cite authorities. J.D. 

Fredricksburg, Ind. 





65. X files an addition uncer the Missouri Plat Act, 
nine lots in a row, each 100 feet wide on paper, and 
numbered from 1to9. The only corners indicated by 
stakes are the four corners of the addition. The land 
is short, there being only 850 feet of frontage. X con- 
veys seven lots (1-7) by number and reference to his 
filed plat, and tells the vendees to take possession. 
Each vendee takes 100 feet, measuring from the side 
of his lot next to lot 1, and makes vajJuable unremoy- 
able improvements. So far nobody knows of the 50 
feet shortage. X now executes and delivers simul- 
taneously, for cash, exactly similar deeds, to A for 
lot 8 and to B for lot 9, referring to filed plat,and tells 
A and B to take possession. A and B proceed to the 
ground together, and make the first discovery of the 


shortage. X isinsolvent. Now what is the law as to 
the relative rights of A and B, and of all the nine 
vendees? F. H, 8. 


Springfield, Mo. 





66. A and B, husband and wife, enter into a written 
agreement to live separate. The husband agrees to, 
and does pay the wife $150, and relinquishes all mar- 
ital rights of property and person; again, that the 
wife may acquire property, carry on business and do 
as she pleases generally. The wife, in consideration 
of the $150, and the other immunities named, relin- 
quishes all claims on the husband for support, and 
relinquishes all claim for dower in the real estate he 
then owns or may hereafter acquire. The wife has no 
property of her own. The $150 is not expressed to be 
a jointure, and in this case is hardly an equitable di- 
vision, though the husband’s means are limited. The 
agreement was not made with a view of allowing the 
wife to engage in business for herself, but to settle 
present difficulties, the parties having lived unhappi - 
ly. Both parties sign and acknowledge the agreement; 
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lic, and relinquished her dower generally in all he 
husband’s real estate. The instrument is duly re- 
corded. Query. Does a purchaser of the husband's 
real estate take it discharged of the wife’s inchoate 
right of dower? Both parties are living. 

Brunswick, Mo. 





QUERIES ANSWERED. 

Query 58. [13 Cent. L. J. 595.) 
own as tenants in common a town lot. They con- 
tract with D to build a house thereon. They sign 
the contract as parties of the second part, and 
covenant ‘‘each for himself, and not for the 
others, binds himself to pay a proportionate part of 
the contract price, as his interest in the lot bears to 
the whole amount to be paid.’’? Each has an equal in- 
terest in the lot. Now, under secs. 13 and 14 Colo. 
Code, corresponding with secs. 14 and 15, Parker’s 
Cal. Code, and 36, 37, 88 and 39 of Kentucky Civil Code, 
and secs. 119 and 120 N. Y. Code, and sec. 38 Ohio 
Code, can D join as defendants in the same action 4s 
A, B and C when ail the defendants have defaulted in 
payment under the contract? McD. 

Gunnison, Col. 

Answer. I do not answer under sections of State 
codes referred to, but I propose the following 
thoughts: When two or more persons, from any 
cause, are entitled to the possession, simultaneously, 
of any property in Georgia, a tenancy in common is 
created. Code, § 2301. Each tenant in common has 
the right to possess the joint property, barring in- 
fringements, in which event he is liable to account to 
his cotenant. Code, § 2802. They may sue separately. 
28 Ga. 469. Either party may convey his undivided in- 
terest. 19 Ga. 13. Now the question is, where threc 
parties are tenants in common, and in that capaeity 
contract with a contractor to build a house thereon, 
and default in payment under the contract, must .he 
contractor sue them jointly or separately? Each for 
himself agrees to pay such proportionate part as his in- 
terest in the lot bears to the whole amount to be paid. 
The lot, three own, and the house, it appears, would 
also be the joint property of the three. Would the 
contractor in his suit proceed against the lot, the 
house, or both jointly? A mechanic’s lien filed and 
foreclosed legally would secure the house and probably 
the lot. But the papers would have to be drawn making 
the parties co-defendants, for the contractor did the 
work for the three, and the peculiar wording of the 
covenant simply refers to the source to which the ten- 
ant in common as an ultimatum would look as a 
means of payment. Their interest being joint, should 
be reached in one suit. Equity not alone avoids a 
multiplicity of suits. The only instance when tenants 
in common sue, or are sued, separately, is when each 
tenant acts independently of the other. 

Savannah. Ga. Rk. D. W., Jr. 


A, B and C 











RECENT LEGAL LITERATURE. 





CASES ON BILLS AND NOTEs. A Selection of 
Cases on the Law of Bills and Notes and other 
Negotiable Paper, with full References and Ci- 
tations, and also an Index and Summary of the 
Cases. Prepared for use as a text-book in Har- 
vard Law School. By James Barr Ames, Bus- 
sey Professor of Law in Harvard University. 
In twovolumes. Boston, 1881: Soule & Bugbee. 
We approach the eriticism of these volumes 

with censiderable hesitation, because we wish, on 


the one hand, to do no injustice, and on the oth- ; 





er, not to mislead. It is the intention, inthis part 
of the JOURNAL, to give our readers a fair, 
though, of course, necessarily brief, and, perhaps, 
even perfunctory outline of the current legal 
publications. We desire, however, that it should 
be fully understood that our comments are writ- 
ten in the interest of our readers, and in the hope 
that what we have to say may assist them some- 
what in making additions to their libraries. With 
this preface we are prepared to say that these 
volumes are evidently prepared with great eare, 
skill and judgment. We have nowhere seen a 
more interesting, or, we believe, more thorough 
collection of cases upon the subject. The lack of 
a syllabus, however, to each case (an omission de- 
signed,we imagine,to assist in its office of text book 
by preventing desultory cramming on the part of 
students), renders the work almost useless to the 
practicing lawyer, whose time is of value. The 
presence, too, of three solid pages of addenda et 
corrigenda does not speak well for its mechanical 
execution. If so many errors were found, how 
many are there which have escaped attention? 
The binding deserves a word of special commend- 
ation. Itis half calf and cloth, a handsome and 
far mere durable dress than the law-sheep which is 
so much in vogue. This is an example worth fel- 
lowing. 


> —<o—— 


LINDLEY ON PARTNERSHIP. A Treatise on the 
Law of Partnership, including its Application 
to Companies. Fourth Edition. By the Hon. 
Sir Nathaniel Lindley, Knt., one of the Judges 
of Her Majesty’s High Court of Justice, as- 
sisted by Samuel Dickinson, of Lincoln’s Inn, 
Esq., Barrister-at-law. Edited and annotated 
by Marshall D. Ewell, LL.D. In two volumes. 
Chicago, 1881: Callaghan & Co. 

The profession are to be congratulated upon the 
appearance of this standard English work upon 
an all-important and much-litigated topic, in a 
convenient and economical American dress. The 
framework of the law upon this subject is common 
to both countries; but there are many things in 
the English books, growing principally out of the 
peculiarities of English business methods, and the 
course of legislation in recent lyears. Much of 
such matter the American editor has omitted, 
where it could be done without injury to 
the symmetry of the work, including the 
chapter upon the English Bankruptcy Act and 
the latter part of the second volume on the wind- 
ing up of companies under the English statutes, 
to which legislation there is no parallel in this 
country. What remains is directly applicable to 
our system, and has been much enriched by copi- 
ous and exhaustive annotations with American 
citations. A work of equal excellence, written 
purely for the American bar, and inspired by the 
views taken in the American adjudications would, 
perhaps, be preferable. But there is no such 
work in existence. Asit stands, these volumes 
form unquestionably the best treatise on the topic 
for the use of the American lawyer that is acces- 
sible. The mechanical execution of the work is 
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faultless, and is creditable alike to the enterpris- 
ing firm by which it is published, and to the very 
complete establishment of the Chicago Legal News 
Co. in which it was printed. 


——— 


KELLEY’s NEW TREATISE. A ‘Treatise on the 


Law Relating to the Powers and Duties of Jus- 
tices of the Peace, Constables, etc., etc., in the 
State of Missouri, with Practical Forms and Es- 
says on various Titles of Law. Second edition, 
Revised and Enlarged so as to conform to the 
Revised Statutes of 1879. By Henry S. Kelley. 
St. Louis, Mo., 1881: The Gilbert Book Co. 
The new edition of this most useful vade me- 
cum of those interested in practice in magis- 
trates’ cases, which has attained a widespread 
popularity ameng the justices of the peace and 
younger members of the bar all over the State, 
was rendered necessary by the revision of the 
statutes of 1879. We predict forit a rapid and 
successful sale. 


eo ie 

AMERICAN. Decisions. The American [Peci- 
sion, eontaining the Cases of General Value 
and Authority Decided in the Courts of the 
Several States, from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and 
Annotated by A.C. Freeman. Vol. 29. San 
Francisco, 1881: A. L. Bancroft & Co. 


to about 1836. Among its most striking features 
are notes On the Rights of an Alien to Hold Land, 
p. 232; Preferences to Creditors, p. 110; Injuries 
Occasioned by Accident, p. 149: [ndorsement in 
Blank of a Promissory Note by a Person other 
than Payee or Holder, p. 297; The Allegation of 
Corporate Existence, p. 375; Indefinite Acknowl- 
edgments of Indebtedness, p. 467; Trespass by 
Co-Tenant against Another, p. 483; Over-Valua- 
tion of Insured Property, p. 616; Cruelty as a 
Ground for Divorce, p. 674; ‘Testamentary Guar- 
dians, p. 712; Alienation of Different Parcels of 
Mortgaged Land, p. 747; and a long and very able 
discussion of the law of Stoppage in Transitu,p.384. 
‘hese notes are one of the most valuable features 
of this series, not unfrequently furnishing the 
reader with a complete and exhaustive review of 
the subject upon which he is seeking light. 


—_—--—--- > - —- — 


AMERICAN REpoRTS. The American Reports, 
containing all Decisions of General Interest de- 
cided in the Courts of Last Resort of the Several 
States, with Notes and References by Irving 
Browne. Vol. 36. Albany, 1881: John D., 
Parsons, Jr. 

This volume in every respect maintains the high 
standard of its predecessors. Among the more 
interesting and valuable annotations will be found 
the following: Bigamous Marriages, p. 22; Sen- 
tencing for Murder, the Necessity of asking the 
Prisoner if he has anything to say in his Defense, 
p. 89; Agreement by Railroad Company to Main- 
tain a Station nowhere else in a City than upon 





the Land granted Void, p. 214; Mental Anxiety as 
an Element of Damage, p. 303; Usury of National 
Banks, p. 360; Easements by Necessity, p. 415; 
Belief in Spiritualism as an Evidence of Unsound 
Mind on part of Testator, p. 426; Erection of Em- 
bankment, causing Overflow, by Riparian Owner, 
p- 490; Liability of National Bank for Special De- 
posit, p. 592. 


a 


AMERICAN PROBATE REPORTS. The American 
Probate Reports, containing Recent Cases of 
General Value decided in the Courts of the 
Several States on Points of Probate Law. With 
Notes and References. By Wm. W. Ladd, Jr. 
Vol.I. New York, 1881: Baker, Voorhis & Co. 
We consider the issuance of this series of re- 

ports a step in the right direction. It is perfectly 

apparent to everybody that the volumes of the 

State reports have increased so enormously of late 

years, that it has long since ceased to be possible 

for a lawyer to own, or, in most instances, have 
access to 2 complete library; and even if this were 
rot the case, the reports of other States than his 
own contain much that to the average lawyer is 
merely useless lumber. The existence of the two 
series of selected reports, the American Decisions 

(intended to cover the period from the organiza- 

tion of the courts down to 1870), and the Amer- 


| ican Reports (covering the period since the 
This volume brings this important series down | 





last-named date), into which are being collected 
all cases of general interest and real importance, 
is an indication uf the appreciation of this fact. 
But there are in the various walks of the profes- 
sion many specialists, to whom the wide ground 
covered by the series above mentioned contains 
many matters of but little moment; among which, 
on the other hand, is much that they find ex- 
tremely valuable. ‘To them it would be preferable 
to have reports including the insignificant and 
unimportant decisions relating to their specialty, 
to having only the decisions which are properly 
leading cases, covering the wide. domain of the 
general practitioner. for such a specialist in 
probate law, this series is properly intended, and 
to such we predict it will, if ably and honestly 
conducted upon the standard of this first volume, 
become in time indispensable. The cases appear 
to be very carefully selected and are frequently 
annotated. 


DRINKS, DRINKERS AND DRINKING; or the Law 
and History of Intoxicating Liquors. By R. 
Vashon Rogers, Jr., of Osgoode Hall, Barrister- 
at-law. Albany, 1881: Weed, Parsons & Co. 
This is one of those charming little works, of 

which the author has already favored the profession 
with several, that serve to demonstrate the fact 
that the law may be made, in the right hands, 
amusing and attractive. In the pages of this 
booklet will be found traces of a deal of honest 
legal work, and a quantity of unique and interest- 
ing lore upon the subject of intoxicants which, 
together, render it most readable. ..s. - 
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Cases reported in full are cited by the names of the parties. 


Reference to abstracts are 


indicated by the abbreviation ab. ; to the Current Topics, by C. 'T.; to the Correspondence, 
by Corresp. ; to Queries and Answers, by Q. & A.; and to Notes by n. or note. 


ACTION. 
See Contract. 
ADJOINING LAND-OWNER. 
——, for obstructing the flow of surface water. C, 


ADMINISTRATION. 
“Delay in applications to sell realty for debts of dece- 
dents.” By A. J. Donner, 464, 
Partnership assets must first be applied to pay part- 
nership debts, before any allowance to widow, ab. 
S. O. Mo., 97. 
Sale of land to pay debts. 
See Bond. 
ADMIRALTY. 
Cause remanded with directions, ab. U. S. 8.C., 316. 
Collision by mutual fault, ab. U.S. 8S. C., 356. 
ne to report of commissioners, ab. U.S. S. C., 


Q. & A., 138. 


sashatite of ship in tow for collision, ab. U.S. 8. C., 316. 
Schooner in fault in collision, ab. U.S. 8. C., 337. 


ADVOCACY. 
Choate’s method of conducting eases. Ext. trom 
Browne's Life, 460. 
AGENCY. 
Contract with and payment to aes salesman. 
Putnam v. French, in full, S.C. V 
Representations of agent beyond ms saaieoden: ab. §. 
Cc. Kan., 56. 
“Rights an@ liabilities, of sub-agents.” Law Times, 27. 
The declarations of agentare not evidence to estab- 
lish agency, ab. S. C. Mo., 158. 


AMERICAN BAR ASSOCIATION. 
Fourth annual meeting of the, note, 140. 
Proceedings of. C. T., 141. 


APPEAL. 

An order of a circuit court of the United States to re 
mand a removed cause to the State court, is a final 
judgme nt, from which an io will lie. Babbit y. 
Clark, in full, U.S.8.C., 

Appeal from county court, ea S.C. Mo., 158. 

When is a judgment om ing a mandamus a final judg 
ment, ab. U. 8. 8. C., 395. 

See Appellate Practice. 

APPELLATE PRACTICE. 

Errors not arising on the face of the record proper 
will not be notic “ed unless the motion for new trial is 
incorporated in the bill of exceptions, ab. 8. C. Mo., 

Dismissal of appet + or writ of error, and motion to 
affirm, ab. U.S. 38. » B 

Method of eatantiegs the causes on ee docket of the 
Supreme Court of Missouri. C. 'T., 242. 

What is a final decree in a partition suit, ab. U.S. 8. C., 

ih. 








ARBITRATION 
Decree upon the finding of arnitrators to whom the 
litigation is referred by consent, ab. U.S. 8. C., 595. 
ARMY. 


Power of President to dismiss officer of the army with 
the concurrence of the senate, ab. U. 8. 8. C., I76. 


ASSIGNMENT. 

An assignment by one partner to the other of all the 
firm assets to settle up the business,is not an as- 
signment for the benefit of creditors, and will not 
prevent the assignee from preferring creditors, a. 
8. C. ILL, 

See Ev ~ sno ; Mortgage. 


ATTACHMENT. 
In an action by attachment, if the parties are sum - 
moned to appear to the suit, the Judgment should be 
a general one. It is error to condemn the attache d 
property to be sold. If there is enough of the prop- 
erty to satisfy the execution, the defendant may 
surrender it and have the attached property if he 
wills it, ab. 8. C. Mo., 16. 


ATTORNEY AND CLIENT. 

An attorney, when he has collected a claim, has no 
right to set-off the amount against an antecedent 
claim in his own right against his client. Simpson 
y. Pinkerton, in full, 8. C. Pa., 149. 

Judge Treat on contingent fees. C. T., 381. 

“Lawyer and client—right of action for ftees.””’ Wm. 
L. Murfree, Jr., 43, 

Lawyers’ amusements, note, 200. 

Lien for fees upon money recovered otherwise than by 
action. Jn re Knapp, in full, N. Y. Ct. App., 190. 

“Maintenance and champerty.” Charles Burk Elli- 
ott, 368. 

Mr. Hunt’s toast at the Ohio bar dinner, note, 220. 

Right to hold money collected because fee is due, ab. 
s. C. Ga., 317. 

Suce “y of attorneys without client’s consent. Q. 
& A., 

Who is “¢ pay for drawing titles of land sold at sher 
iff’s sale upon the rede mnption thereof. Q. & A., 300. 


see Municipal Corporations. 


BAILMENT. 

Deviation from terms of, liability. 2. & A., 

Pledge of National bank stock, ab. 8. C. ake e 338? 

Tender of goods by a debtor to ty creditor. Que. 28 
{12 Cent. i J. 504] answered, 18. 

Unauthorized delivery of goods by agent. 
459. 

BANKING. 

Banker’s lien upon deposit made in a fiduciary capac 
ity. Central National Bank v. Connecticut Mut. 
life Ins. Co., in full, U. 8. 8. C.,410. 

Liability of bank deposit ware in a fiduciary ca] acity 
for adebt due the bank. C. T., 381. 


Q & A,, 
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BANKRUPTCY. 
Knowledge on part of grantee of a fraudulent convey- 


~ 


ance of the fraud essential, ab. U. 8. 8. C., 177. 
e yee suggestions as toa new bankruptlaw. C 
-, 361. 


Report of special committee of the NewYork Cham- 
ber of Commerce, note, 120 
Suggestions as to costs. C. T., 121. 


The policy of bankruptcy legislation. C. T., 221. 
BILLS OF LADING. 
Fraudulent bills of lading. C. T., 361. 
BOND. 
Liability of sureties on guardian and curator’s bond, 
ab. 8. C. Mo., 158. 


Until an orderis made by the probate court. for the 
payment of a demand against an administrator, no 
action will lie, ab. 8. C. Mo., 157. 

Where there is a discrepancy between the terms of a 
railway bond and of the mortgage by which it is se- 
cured, the terms of the bond should control. Indi- 
ana, etc. R. Co. v. Sprague, in full, U. S. 8. C., 127. 


BOOK REVIEWS. 
California Penal Code. Annotated by Robert Desty, 
400. 


Cases on Bills and Notes. By James Barr Ames, 499. 

Conflict of Laws. Ry Francis Wharton, LL. D., 180. 

Constitutional History. By Dr. Von Holst, 399. 

American Decisions, Vols. 26, 27 and 28, By A. C. Free- 
man, 300. 

American Decisions, Vol. 29. By A. C. Freeman,500. 

American Probate Reports, Vol, 1.. By Wm. W. Ladd, 
Jr., 500. 

American Reports, Vols. 32, 33, 34 and 35. By Irving 
Browne, 160. 

American Reports, Vol. 36, By Irving Browne, 500. 

Assignment of Life Policies. By C. C. Hine and W. S. 
Nichols, 59. 

Benjamin’s Chalmer’s Digest, 359. 

Book of Deeds. By Edward H. Williamson, 359. 

Bradwell’s Reports, Vol.7. By James B. Bradwell, 119. 

Doctrine of Equity. By John Adams, Jr., 439. 


Drinks, Drinkers and Drinking. By R. Vashon Rog-- 


ers, Jr,, 500. 

Equity Jurisprudence, By John Norton Pomeroy, 99. 

Federal Practice. By Wm. E. Miller and Geo. W. 
Field, 320. 

Federal Procedure, By Orlando F. Bump, 220. 

Federal Reporter, Peyton Boyle, Editor, 280. 

Fisher’s Digest. By Ephraim A. Jacob, 260. 

Great Speeches by Great Lawyers. By William L. 
Snyder, 80. 

Hickey’s Constitution of the United States. By Wil- 
liam Hickey, 399. 

Index to Minnesota Reports. By Marshall D. Ewell, 
239. 

Jarman on Wills, 19. 

Jones on Chattel Mortgages, 19. 

Law Glossary. By F. J. Stimson, 280. 

Law of Marriage and Divorce. By J. P. Bishop, 199. 

Law of Partnership. By Sir Nathaniel Lindley, Knt., 
499. 

Laws of Illlnois. By Myra Bradwell, 240. ° 

Legal Hand- Book, 1881-1882. H. Campbell & Co., 119. 

Manual for Guardians, Trustees, etc. By Fiorien 
Giaque, 359. 

Michigan Index-Digest. By Henry Binmore, 400. 

Mining Laws aud Decisions. By D. K. Sickels, 319. 

Missouri Practice. By Amos B. Casselman, 239. 

Missouri Reports, Vol. 72. By Thos. K. Skinker, 300. 

Nevada Reports, Vol. 15. By Chas. F. Bicknell and 
Thomas P. Hawley, 300. ‘ 

New Jersey Equity Reports, Vol.6. By W. S. Sharp, 
$00. 


ov! . 

Oddities of the Law. By Franklin Fiske Heard, 400. 

Practice in Maine. By Joseph W. Spaulding, 480. 

Questions on Kent. By Reuben A. Benjamin, 120. 

Reference Digest of Michigan Reports. By Albert P. 
Jacobs, 239. 

Reports of Illinois Appellate Courts. By James B. 
Bradwell, 240. 

“Specific Performance.” By Thomas W. Waterman, 
59. 

Statute Laws Relating to Wills. By Edward H. Wil- 
liamson, 140. 

Sureties and Guarantors. By Edwin Baylies, 440. 

Texas Reports, Vol. 54. By A. W. Terrell, 420. 





BOOK NOTICES—Continued. 
The Law of Depositions. By Edward P. Weeks, 138. 
The Law of Judgments. By A. C. Freeman, 319. 
The Law of National Banks. By Farlin Q. Ball, 139. 
"awe on Justices of the Peace. By H. S. Kelley, 
s 


Underhill on Torts. By Nathaniel C. Moak, 260. 
United States Mireral Lands. By Henry N. Copp, 159. 
Usages and Customs. By John D. Lawson, 399. 
Utah Reports, Vol.2. By Albert Hagan, 300. 
BRAMWELL, LORD JUSTICE. 
Letter from, to Mr. F. T. Fox, 100. 
Retirement of. C. T., 261. 
BREACH OF MARRIAGE PROMISE. 
Quantum of damages upon judgment by detault, ab. 
8. C. Kan., 218. 
CENTRAL LAW JOURNAL. 
Imitators of ourname. C. T., 261. 
CHATTEL MORTGAGES. 
Mortgage by a living man of his body, note, 20, 
Purchase by chattel mortgagee at his own sale, ab. 8. 
C. LiL., 378. 
CLOUD UPON TITLE. 
Levy upon and sale of incumbered property. Mess- 
more v. Haggard, S. C. Mich., 347. 
Equitable jurisdiction ot proceedings to quiet title, 
ab. 8. C. LiL, 137. 
COMMON CaARBIER. 
Contract limiting liability for the carriage ot live 


stock—overloading, sutfocation, heat and the like, 
ab. S. C. Ga., 17. 

“Contract to carry goods at owner’s risk.” 
Times, 245. 

Duty to protect passengers trom violence of other 
passengers. Q. & A., 358. 

Liability for loss of through freight on connecting 
lines. St. Louis Ins. Co. vy. St. Louis, etc. R. Co., in 
full, U. S. 8. C., 468, 

Liability of a sleeping car company for a robbery in 
one of its cars. Q. & A., 219. 

os of connecting lines for through freight. C. 


Irish Law 


Obligation of railroad companies to receive and carry 

zoods for express companies without discrimination 

n favor of itself or other express companies. South- 

ern Express Co. v. Memphis, etc. BR. Co., in full, U. 8. 
C. C., E. D. Ark., 68. - 


COMPANY. 


“Unincorporated joint-stock companies in the United 
States.” Marshall ND. Ewell, 81. 


CONFLICT OF LAWS. 

Extra-territorial force of statutes giving action for 
death by wrongful act. C. T., 441 

Marriage, valid where celebrated, as affected by stat- 
utory incapacities of the parties. Van Voorhis v. 
Brintnall, in tull, N. Y. Ct. App., 349. 

Validity of extra-territorial marriages between per- 
sons rendered incompetent by statute. C. T. 241. 


CONTEMPT. ? 
Exclusive jurisdiction of a court of a contempt com- 


mitted in its presence. Ez parte Hardy, in full, 8. C. 
Ala., 50. 
CONTRACT. 

A contract for reward for influencing the officers of a 
foreign government to purchase certain arms, is il- 
legal as against public policy, ab. U. 8. 8. C., 378. 

A contract in furtherance of a “grain corner” is void 
as against public policy. Raymond v. Leavitt, in 
full, S. C. Mich., 110. 

A contractor, third party to a contract for the appli- 
cation of the proceeds of railway aid bonds to cer- 
tain portions ot the work, has no right to make 
complaint of a breach of it. Meyer v. Dupont, in 
full, Ky. Ct. App., 195. 

A contract to purchase shares of stock without the in- 
tention to deliver or receive them is a gambling 
contract. Smith v. Thomas, S. C. Pa., in full, 35. 

A subscription made on Sunday towards the erection 
of a church edifice is not void. Dale v. Knapp, in 
full, S. C. Pa., 497. 

Duress of parent by criminal prosecution of child, ab. 
8. J.C. Mass., 237. 

Failure of consideration for an assignment of an in- 
——— where no patent had been issued, ab. 8. C. 

O., 17. 
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CONTRACT Continued. 

Mutual default of mutual stipulations w ill be ate asa 
waiver. Brown vy. Slee, in full, U. 8. 8. C., 309. 

No action lies on an instrument given as indemnity tc 10 
plaintiff as surety for defendant, until pays 
the surety debt or a part of it, ab. 8. C. 6. 

a romise implied against express declaration, ab. S. J. 

C. Mass., 238. 

Rho of action x = d party on a contract made for 
his benefit. C. ‘ 

Stipulation in etn tene ‘for ersonal service that com- 
pensation shall be in the discretion of the defendant. 
Butler v. Winona Mill Company, in full, 8S. C. Minn., 
216 


See Insurance; Interest; Specific Performance. 
CONSTITUTIONAL LAW. 


A statute authorizing a court of equity to coerce the 
payment of an ordinary debt by imprisonment, as 
for a contempt in refusing to pay. Ex parte Hardy, 
in full, 50. 

Constitutional limitation of municipal indebtedness 
not applicable to liability for torts, ab. S. C. ILL, 39. 
Distinction between the remedy and obligation of a 
contract. Viall v. Penniman, in full, U. S. 8. C., 269. 
“Due process of law’’—city taxes on farm land. Kelly 

v. City of Pittsburgh, in full, U.S. 8. C., 42 

“Due process of - _ the saiudion of the income 
tax, ab. U. 5. 8. C., 

Xx post facto Sariasiianton of the State’s right to 
prosecute after it is barred by the statute of limita- 
tions. Moore vy. State, in full, N. J. Ct. of Errors and 
Appeals, 70. 

Imprisonment for debt—distinction between liabilities 
ex delicto and ex contractu. Ex parte Hardy, in full, 8 
C. Ala., 50. 

Liberal construction of provisions protecting life, lib- 
erty and property. Ex parte Hardy, in full, 8. C. ‘Ala. “9 

Passage of laws in Illinois, ab. U. S. 8. C., 355. 

Railway aid rex in excess of permitted indebted- 
ness, ab. U. 8. 8S. C., 316. 

Removal of pote disabilities ta office, ab. 8. C. 
Kan., 218. 

Right of municipalities to punish thieves, pickpockets, 
ete., ab. 8. C. Ohio, 18 

Separate public schools for white and colored chil- 
dren. Board of Education vy. Tinnon,in full, S. C. 
Kans., 272. 

sya s acts conferring corporate powers, ab. U. 

C., 


-» 395. 

Taxation of foreign insurance companies as they are 
taxed at home—delegation of legislativ epee er—uni- 
formity of taxaiion. Clark vy. Port of Mobile, in 
full, S. C. Ala., 10. 

The income tax not a “direct tax,” ab. U.S. 8. C.,3 

The only limitations to the creation of offenses ~ tne 
guaranties contained in the bill of rights, ab., 
Ohio, 1 

What Seoraeies to a spec og , priv ilege in charter of in- 
corporation, ab. U. 8. 8. 2516. 

What constitutes a Ay violation of the obligation of a 
contract, ab. U.S 

See Taxation. 


CONSPIRACY. : 


Civil liability for conspirac y to borrow money under 
false pretenses, ab. 8. C. Kan., 297. 


CONVEYANCE. 


A deed by a trustee with the consent of the sole bene- 
ficiary passes title, ab. S. C. Ga., 317 

A deed, describing by mistake a different piece of 
property from that intended to be conveyed, is a 
good executory contract for the property intended, 
and the judgment should be for specific per formance 
and not for reformation of the deed. Conrad v. 
Schwamb, in full, 8. C. Wis., 473. 

Deed to be a after death, takes effect, when, 
ab. 8. C. Ohio, 1 

Deed to take ae upon grantor’s decease — feoff- 
—_ in futuro. Abbott v. Holway, in full, 8. C. Me., 


“Delivery and acceptance of deeds.” 
Rogers, 222 

Effect upon innocent purchaser of an unrecorded and 
unacknowledged instrument giving right of way, ab. 
8. 0. Kan., 337. 

Mistake in conveyance to executive committee of a 
secular corporation, 4 the names of grantees; effect 
upon title. Q. & A., 439 


Henry Wade 





CONVEYANCE—Continued. 
Statutory construction of the ea aman bargain 
and sell,’ in Missouri, ab. 8. C. Mc 
What is a suflicient description of a poundary, ab. U. 
8.8.C., 
See Equity; ; Estoppel; 


CONVERSION. 
“What constitutes a conversion.” 
See Trover and Conversion. 


CORPORATIONS. 

A railroad company formed from the consolidation of 
two prior companies, is the successor of both, and 
succeeds to their rights and liabilities, and is bound 
by an unrecorded mortgage of one of them. Missis- 
sippi Valley Co. v.Chicago, ete. R. Co.,in full, 8. C. 

Miss., 153 

Assessment of shares andof assets, what constitutes 

double taxation. Burke v. Badlam, in full,8. C. Cal., 
8. 


Homestead; Warranty. 


Law Times, 135. 


A vote of directors authorizing the president to have 
full control of its business, empowers him to borrow 
money and give its note. Castle v. Belfast Foundry 
Co., in full, 8. C. Me., 373 

Effect of consolidation of two railroads vere, the 
rights and liabilities of one of them, ab, U. .C., 
27 

Enforcement of stockholders’ liability, ab. 8. C.I11., 378. 

Levy of execution against stockholders on shares of 
stock, ab. S. C, IIL, 95. 

Liability of stockholder for corporate debts, ab. 8. C. 
Mo., 279. 

Relations of promoters of corporations to Sonate- 
ers. Lungren v. Pennell, in full, 8. C. Pa., 2 

“The test of citizenship of a corporation a the 
judiciary article of the Constitution of the United 
States and the judiciary acts.” Jno. F. Kelley, 482. 

Who are to be considered stockholders in a National 
bank as to creditors, ab. 8. C. Ill, 457 


COSTS. 
In England, note, 140. 


CRIMINAL LAW. 
Banishment as inflicted by a justice of the peace, 
note, 
Competency of first wife as to bigamy, ab. U.S. 5S. C., 
337. 


Conflicting presumptions in criminal cases. C. T., 241. 
ewig ee intent and premeditation in Sale ab. 
8. C. Kan., 297. 

Discussion of the abolition of capital punishment in 
parliament, note, 160. 

“Embezzlement.” Sheldon G. Kellogg, 463. 

Evidence of good character, ab. 8. C. TIL, 458. 

Forgery can not be predicated of an inchoate instru- 
—, Reg. v. Harper, in full, Eng. High Ct., Cr. Cas. 

e8., 

Homicide at the request of deceased under the Ger- 
man code, note, 140. 

Indictment for perjury, ab. 8. C. Mo., 217. 

Indorsing the names of the menoer ial witnesses upon 
the indictment, ab. 8. C. Mo., 117. 

Insanity as a defense in capital aaa C. T., 223. 

Mr. Ruskin on the punishability of the insane, note, 

One acting as a physician, who causes death by a rem- 
edy honestly administered, is not guilty of man- 
slaughter. State v. Schulz, in tull, S.C. Iowa, 188. 

Premeditation and heat of passion in murderin see - 
ond degree, ab. 8. C. Mo., 437 

Pr isoner’s right to be present during the trial, ab. 5. C. 

Punishment of attempts. C. T., 222. 

Punishability of the insane. C. T., 321. 

“Right of a prisonerto be present at his trial.” 
McKean, 467. 

Statistics as to the death penulty from London Times, 
note, : 

“The etfect of coverture upon the torts and crimes 
cna, by the wife.”” By Wm. L. Murfree, Jr., 


A. G. 


The Solicitor’s Journal on the punishment of attempts. 
Cc. T., 
“The right to manacle prisoners.” Jrish Law Times, 
426. 


There cag be no murderin the second degree without 
premeditation. State vy. Robinson, in full, 8. C. Mo., 
434. 


Two or more assaults in the same count, ab. 5. C. Mo. 
117. 


“What constitutes a conversion.” Law Times, 135. 
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CRIMINAL LAW—Continued. 
See Constitutional Law; Evidence; Guiteau. 
CURRAN. 
His definition of a “laugh without a joke,” note, 280. 
CUSTOM AND USAGE. 
Evidence as to the custom in the payment of commis- 
sions for the sale of land, ab. 8. C. Kan., 118. 


DAMAGES. 

“Abuse of process—measure of damages.” 
Michener, 302. 

Measure of damages for the breach of a contract to 
supply machines to agent for sale upon commis- 
sion, ab. 8. C. Kan., 118. 

“Re moteness of consequential nee a 
Times, 111., 86; 1V., 104; 

DECEIT. 
Scienter and materiality of the deception—ordinary 
cure to guard aguinst it, ab. 8. C. IL, 39. 


DEED OF TRUST. 
= parties ina suit for foreclosure, ab. 
ie 


Louis T. 


Trish Law 


8. C. Mo., 


DEVISE. 

See Conveyances. 
DISCRETION. 

“Some cases on discretion.” 
DOWER. 

“Dower under legislation.” 
EJECTMENT. 

Jolor of title, ab. §.C. Mo., 297. 
Evidence in, to show relocation of lost corners, ab. 8. 
}. Mo., 135. 

One in exclusive possession can not maintain eject- 
ment against one not in possession who claims title, 
ab. 8. C. Wis., 

Verdict for more land than prayed for; remittitur of 
excess, ab. 8. C. Mo., 16 

ELECTION. 
mepagpoatiies in conducting will not invalidate, ab. § 
+. LL. 379. 


Charles Martindale, 442. 


Gideon D. Bantz, 22. 


EMINENT DOMAIN. 

Order condemning right of way is a judgment, and 
interest will be recoverable upon an award the pay- 
ment of which is unduly delayed, ab. S. C. IIl., 137. 

Title does not pass of property condemned until after 
the owner is actually compensated. Kennedy v. In- 
dianapolis, in full, U. 8.8. C., 


What isa way of necessity, ab.S. C. Mo., 158. 


ENGLISH BENCH. 

Appreciation of American precedents. C. T., 441. 

Recent changes in tbe personnel of the Euglish bench, 
note,.460. 

EQUITY.| 

dt by grantors in Symaremee of their rights 
induced by the grantee, they s apponns the title 
is already in _— will be rescinded by a court of 
equity, ab. 8.C. 479. 

Decree by meee os U. 8.8, C. , 356. 

Exceptions to the rule that ¢ a ’ performance of the de- 
cree is @ precequisite to a bill of review. Davis v. 
Speiden, in full, U. 8. 8. C., 431. 

“He that asks equity must do equity.” 
in full, 8. C. Mich., 391. 

Reformation of contract on the oe of mistake. 
De Jarnatt v. Cooper, in full, 8. C. Cal., 251. 

“The fusion of law and equity and trial by jury.” So- 
licitors’ Jow 

Where equities are equal, priority in time will prevail, 
ab. 8. C. Ohio 
See Constitutional Law ; Specific Performance. 

ESTOPPEL. 
Aequptence of money ijn payment for carrying mails, 
b. U C., 55. 


Allen v. Allen, 


Does not operate to pass an after- -acquired title where 
the deed does not purport to convey an indefeasible 
estate, ab. 8. C. Ill, 96 

oe rye estop ppel by admission of the genuineness 

of a forged signature. Rudd v. Matthews, in full, 
Ky. Ct. App., 387. 


“Estoppel as a protection to a purchaser for value 
without notice.” Solicitors’ Journal, 227. 

In absence of fraud or laches, no liability art of a 
grantee of a bank who withholds his Led rom rec- 


ord until the eve of its failure to its creditor. Tren- 
ton Banking Co. v. Duncan, in full, N. Y. Ct. App., 
375. 











EVIDENCE. 

Burden of proofin actions of pers. Hymany. 
Nye. in full, Eng. High Ct., Q. B. 

Competency of defendant where nde parties to the 
contract are dead, ab. 8. C. Mo., 297. 

Confessions in criminal cases, ab. 8. C. Mo., 117. 

Confessions obtained by hope or tear render subse- 
quent confessions inadmissible, ab. 8. C. Mo., 

Contradictory statements as affecting witnesses’ cred- 
ibility, when corroborated, ab. 8. C. 1il., 96. 

Credibility of impeached witness, ab. 8. ©. Il., 458. 

Evidence of co conspirator admissible when con- 
spiracy has been once established, ab. 8S. C. Ga.,17. 

“Evidence of transactions and communications with 
a deceased person as affected by the interests of the 
witness.” Wm. L. Murtfree, Jr., I o, O88; 

In a suit by commission merchant for a loss by re-sale 
by want of further putting up of margin, the de- 
fendant will have the right upon cross-examination 
to develop the entire transaction, ab. 8. C. LI.,478. 

“Legislative journals as evidence.”’ C. M. Napton, 181. 

Resets seer eemnination in criminal case, ab. 8. C. 

oO, 3: 

Parol evidence to explain writing. McCollin v. Gil- 
pin, in full, Eng. Ct. App., 231. 

Presumption us to date of note, ab. §. C. IL, 457 

Presumption that the assignment of a sec urity is as 
collateral. Eby v. Hoopes, in full, 8. C. Pa. “6 

Recitals in deed are evidence of w hat, ab. aC. Mo., 

Some experimentsin hypnotism, note, 160. 

“Telegraph privilege.” Francis Wharton, 42. 

The burden of proof to show actual notice of a prior 
nnrecorded mor gage is upon the holder of the 
mortgage. Appeal of ae Phillipsburgh Savings 
Bank, in full, S.C. Pa., 132. 

The right to ask leading questions where the witness 
is only six years of age, ab. 8. C. II1., 136. 

To warrant conviction on evidence of accomplice 
corroborating circumstances should lead to the in- 
ference independently that defendant is guilty, ab, 
8. C. Ga., 17 

Weight of evidence as to signature under duress— 
character of the signature. Northwestern Mut. Life 
Ins. Co. v. Nelson, in full, U. 8. 8. C., 46. 

Witness may testify as tothe intent with which a cer- 
tain act is done, ab. §. C. ome 338. 

See Agency; Mechanics Lien 


EXECUTION. 
Levy of, on corporate stock, ab. 8. C. II1., 95. 
EXEMPTION. 


See Homestead. 
Exemption in partnership property, ab. S. C. Ga., 458. 


EX POST FACTO LAW. 
See Constitutional Law. 
EXPRESS COMPANIES. 
See Common Carrier. 
EXTRADITION. 
Re-arrest upon another charge after discharge. Q. & 
FEDERAL COURTS. 
Lien of a judgment of the United States District Court 
upon real estate in the district. Que. 29 [12 Cent. L. 
J. 504] answered, 18. 
“Needs of the Federal judiciary.” 
McCrary, 167. 
“The test of citizenship of a corporation within the 
judiciary article of the Constitution of the United 
States and the judiciary acts.’”’ By Jno. F. Kelley, 


By Hon. Geo. W. 


Where a State court has improperly refused a petition 
for removal, and has proceeded to final judgment in 
the cause, its proceedings may be enjoined by the 
Federal court to which removal should oe pace 
had. Kern v. Huidekoper, in full, U.8. 8. C. 


FEDERAL SUPREME COURT. 
The Vacaney upon the Supreme Bench. 
FERRY FRANCHISE, 

Transportation by a private party of his own property 
is not an infringement of a ferry franchise, ab. 8. C. 
Mo., 118. 

FIXTURES. 
As between grantor and grantee. C. T. 301. 
FRAUD 

Entry ‘of satisfaction upon record by judgment cred- 
itor, after assigning his interest, S actual fraud. 
Mitchell v. Buffington, in full, 8. C. Pa., 94. 


C. T., 264, 
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FRAUD—Continued. 


Sale of patent oe because of existence of prior 
patent, ab. 8. C. Kan., 397. 
See Bankruptcy ; Deceit. 
FRAUDULENT CONVEYANCE. 
Declarations and admissions of vendor as evidence 
of, ab. S. C. Ohio, 338. 
Facts not justifying the oration that a conveyance 
was fraudulent, ab. U.S. 8. C., 296. 
Knowledge by the grantee in a voluntary absolute 
conveyance that the grantor is in debt and unable to 
pay his debts without such property is a fraud upon 
the creditors, ab. 8. C. Wis., 98. 


Sufficiency of evidence to sustain the verdict, ab. 8. 
C. Kan., 396. 
What constitutes a, ab. S. C. Ind., 178. 
See Bankruptcy. 
FORFEITURE. 
See Insurance. 
GIFT. 

Deposit in savings bank in trust, ab. 8. J. C. Mass., 237. 

To pass title to personal property by gift upon death- 
fa Peg! is essential. Wilcox v. Matteson, in 

8. C. Wis., 33% 
GU ARANTY. 
se - a of unconditional offer of guaranty. C. 
+, 401. 

Liability of guarantor, where the property mostnaed 
to secure the debt is struck off = the creditor with- 
out his authority, ab. S. C. Ill. 

Notice of acceptance ot and =n for guar- 
anty. Davis v. Wells, in full, U. 8, 8. C., 449. 

GUARDIAN AND CURATOR. 
What is “faithfully accounting” for money received, 
ab. S. CO. Mo., 158. 
GUARDIAN AND WARD. 
Guardians of non-resident infants, ab. U. S. 8. C., 336 
See Jurisdiction ; Minor. 
GUITEAU. 

“A fair trial for Guiteau,” corresp., 340. 

Oriticism of Judge Cox’s critics by the Albany Times, 
note, 430. 

Guiteau’s crime. C. T.,1. 

Guiteau’s line of defense. C. T., 21. 

Guiteau’s right to a fairtrial. C. T., 301. 

His difficulty in obtaining counsel. Correspondence in 
the New York Sun, note, 360. 

Th: Nation on the necessity of a fair trial, note, 360. 

The New York Daily Register on the cenduct of the 
trial by Judge Cox, note, 440. 

Thoughts suggested by the Guiteau trial. C. T. 421. 

HABEAS CORPUS. 
A remedy for excess of, or want of jurisdiction in a 


court, —— for contempt. Ex parte Hardy, in 
full, S. C. Ala., 50. 


HOMESTEAD. 
Final proof, under United States statute and patent 
issued to widow. Q. & A., 29. 
Homestead rights in land conveyed to husband and 
wife. Q. &A., 359. 
—— constitutes a hovseholder.” W. L. Penfield, 


What constitutes vurchase-money,and what amounts 
to abandonment, ab. 8. C. IIL, 

Widow’s right under the United States Homestead 
Law. Q. & A., 238. 


HUSBAND AND WIFE. 

Action by husband and wife for personal injury to 
wife, ab. S. C. Ind., 179. 

A deed by husband intending to convey the home- 
stead, but by mistake describing another piece of 
property, is good as an executory contract to con- 
vey the homestead, and is enforceable against the 
husband and his heirs, but not against the widow 
upon his decease. Conrad v.Schwamb, in full, 8. C. 
Wis., 473. 

A meres woman can not act by attorney in fact. Q. 
& A, 299. 

Contract of married woman to sO fio. her totam 
estate. Davis v. Smith, in full, 8.C 

Insurance forthe sole benefit of the wife _ 
Missouri statute, where the husband is insolvent. 
Pullis v. Robinson, in full, 8. C. Mo., 13. 

Liability of a married woman for family necessaries 
contracted for by her. Flynn y. Messenger, in full, 
8. C. Minn., 359. 





HUSBAND AND WIFE—Continued. 
“Liability of husbands | from their wives.’ 
Trish Law Times, 1., 285; 


Married woman’s capacity’ to "execute a deed by at- 
torney in fact. Q.&A., 

Married woman's power on convey hex separate estate 
by attorney. Q. & A., 319. 

“The effect of coverture upon torts and orien os com- 
mitted by the wife.” By Wm. L. Murfree, Jr., 

Where land is purchased with the funds ‘of os wife 
and the title taken in the name of the husband, 
rights of second wife upon the death of the hus- 
band, ab. 8S. C. Ind., 279. 


See Homestead. 
INJUNCTION. 


An injunction against a defendant, “his servants, 
agents and employees,” includes an attorney in the 
cause, ab. 8. C. Ga., 357 


Chancellor’ s discretion in respect to attachments for 
the violation of injunctions, ab. 8. C. Ga., 357. 
Removal of causes in sapeaee ion cases Bondurant v. 
Watson, in full, U . C., 306. 
Sales in tg ety ab. U.S. S. C., 55. 
See Married Woman; Taxation; Waste. 
INSTRUCTION. 
An instruction,in a criminal case, is not reversible er 
ror unless prejudicial to defendant, ab. S. C. Mo., 117, 
Modification by the court by interlineation, ab. S.C. 
Kan., 118 
INSURANCE—Accident. 
Effect of stipulation against violation of rules of com- 
any. Bonv. Railway Passenger Assurance Co., im 
fa 11, S. C. lowa, 390. 
Co-operative Life. 


A contract of a mutual benevolent association, te 
pay money upon the death of one of its members 
to a person who has no insurable interest in the life 
of the member, is against public policy, and will not 
be eusecees. — Benetit Association v. Hoyt, in 
full, 8S. C. Mich., 

Right to dispose er Bienes money oe, will. Supreme 
Council v. Priest, in full, 8. C. Mich., 180. 

Fire. 

A parol coutract of insurance binding. Bette v. St. 
Joseph Fire & Marine Ins. Co., in full, S. C. Mo., 238. 

Effect of Fy mistake in proof “ loss. Waldeck 

v. Springfield, etc. Ins. Co., in full, 8. C. Wis., 393. 


“Vv Mt vas and oe as ‘regards fire insurance. of 
Law Times. 


When misrepresentations in application will avoid 
the policy, ab. 8. C. Mo., 58. 
Life. 
Excuses for the non-payment of insurance premiums 
Forfeiture of policy notwithstanding excuses for non- 


ayment of reuw Klein v. New York Life Ins. 
Bo. in full, . 8. C., 489 


Suicide as a pe te must be clearly sustained ¥ 4 
Saar New York Life Ins. Co. v. Bangs, in full, U. § 


INTEREST. 
Right to collect interest after maturity where the 
contract makes no provision for it, ab. U. S. 8. C., 
IRISH LAND ACT. 
The Law Times On the Irish land commission. C. T., 
JUDGMENT. 
Ajudgment at law upon an insurance policy is a bar 
to proceedings in equity on grounds which m = 


have been urged as a defense. — York Life 
Co. v. Bangs, in full, U. S. 8. C., 91. 


“Conclusive effect of pe hte A. L. Merriman, 


Execution on unrevived potemens ¢ Jaane than tea 
years’ standing a nullity. Q.& A 9. 


Motion to vacate because twe distinct causes of ae- 
tion are pleaded, ab. 8. CU. Kan., 
JUDICIAL REFORM. 
Arbitration and delays in litigation. C. T., 101. 
Capes of delay in reporting Missouri decisions. 6. 


Office of the bar in. C. T., 481. 

Salaries of the federal judges. C. T., 241. 

Suggestions of Wm. A. Maury, LL. D.. for the relief of 
the Supreme Court docket. C. T., 241. 
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JUDICIAL REFORM—C ontinued. 
The President’s message on the over-crowded state 
of the Supreme Court docket. C. T.,461. 


JUDICIARY. 
Criticism of judges, note, 20. 


JURISDICTION. 

Of Federal court over a minor by service upon aw 

ian. New York i.ife Ins. Co. v. Bangs, in full, U. 8.8. 
-, 88. 

Of Federal Supreme Court in cases appealed from or- 
der of circuit court remanding to State court. Bab- 
bit v. Clerk, in full, U. S. 8. C., 248. 

The offense of embezzlement can only be tried in the 
county where committed. Q. & A., 439. 

“The test of citizenship of a corporation within the 
judiciary article of the Constitution of the United 
States and the judiciary acts.”’ By Jno. F. Kelley, 482. 

What is a case unuer the laws and Constitution of the 
United States, ab. U. 8. 8. C., 277. 

See Removal of Causes. 

JUROR. 

Opinion as to guilt or innocence as affecting compe- 

tency of juror, ab. 8. C. Mo., 437. 
JURY TRIAL. 
ay a stipulation for a sealed verdict, ab. U.S. 8. 


“Impeachment of verdicts for misconduct.” 
Wade Rogers, 61. 

Remittitur of a Pa of unreasonable verdict, effect 
of, ab. 8. C, Lll., 177. 

“Right of a judge or jury to question a witness.” A. 
G. McKean, 346. 

“eoaing with the jury.” Seymour D. Thompson, 


Henry 


“The fusion of law and equity, and trial by jury.” 
Solicitors’ Journal, 66. 
Trial by jury in civil suits. 
See Verdict. 
KENTUCKY. 
Legal journalism in Kentucky. C. T., 41. 
LAND GRANT. 
Cham of location of lands grease to States for rail- 
ro: purposes, ab. U. 8. 8. C., 296. 
Effect of a relocation of a railroad right-of-way, ab. U. 
8. 8. C., 356. 
LANDLORD AND TENAXT. 
Use and occupation to imply an eement to pa 
rent. Q. & A., 479. - os sad 
LARCENY. 
Question for jury of amount stolen, ab. S. C. Ga., 17. 


LEGAL LITERATURE. 
Uniformity in indexing and digesting. C. T., 28). 
LEGISLATION. 
Suggested remedy for slovenly legislation. 


LIBEL. 


Report to giand lodge of odd fellows made bona fide 
without malice is privileged, ab. S. C. Kan., 438. 

Where a person is so situated that it becomes right in 
the interests of ony: | that he should tell to a third 
person certain facts, then, if he bona fide and without 
malice does tell them, it is a privileged communica- 
tion. Waller v. Locke, in full, Eng: Ct. App., 432. 


C. T., 21. 


C, T., 201. 


LIEN. 
Priority between a confessed judgment and a mechan- 
ic’s lien. Robinson v. Consoli 


ated Real Estate and 

Fire Ins. Co., in full, 8. C. Md., 256. 

Priority between factor’s chattel mortgage and rent 
lien, ab. 8. C. Ga., 396. 

See Federal Courts; Mechanic’s Lien ; Mortgage. 


LIMITATIONS. 

Effect of payment by joint-debtor. National Bank of 
Delavan v. Cotton, in full, 8. C. Wis., 346. 

In eases of contract and actions ex delicto quasi ex con- 
tractu, the statute begins to run from the breach of 
duty and not from the accruing of the damage. 
Mitchell v. Buffington, in full, 8. C. Pa., 94. 

Payment by surety out of funds of the principal, effect 
of uoee the running of the statute. McConnell v. 

Merrill, in full,S. C. Vt., 108. 
Payment upon accouut by foreclosure of a mortgage 
in another State to prevent the operation of the 





statute. y. & A., 79. 


x 


LIMITATIONS—Continued. 

The statute does not begin to run against a cause of 
action growing out of fraud, until the fraud is dis- 
covered. Mitchell v. Buffington, in full, S. O. Pa., 94. 

Title to real estate by prescription, broken posses- 
sion, ab. 8. C. Ga., 257. 

See Public Lands. 

MALICIOUS PROSECUTION. 

“A prosecutor’s liability for a judicial error.” John 

D. Lawson, 265. = 
MANDAMUS. 

A bank-official is not a “public officer,” except to 
transfer stock from a vendor to purchaser under a 
judicial sale, ab. 8S. C. Ga., 17. 

Toa public officer, continues in force after the expira- 
tion of the term of office of the defendant, where 
there is a continuing duty irrespective of the incum- 
bent. Thompson v. United States, in full, U. S.58.C., 
147. 


See Practice. 

MARRIAGE AND DIVORCE. 

Effect of fraud upon the validity of the marriage con- 
tract; concealment by the woman of a previously 
unchaste life. C. T., 41 

“Miscegenetic marriages.” 

MARRIED WOMAN. 

Effect of false pretenses by a married woman made to 
obtain goods, note, 480. 

Injunction by creditor of married woman to prevent 
her dealing with her separate estate pending pro- 
ceedings to establish his claim. Robinson v. Pick- 
ering, in full, Eng. Ct. App., 134. 

See Husband and Wife. 

MASTER AND SERVANT. 

Contract of servant releasing master from liability for 

negligent injuries by co servants or the master. Q. 


Adelbert Hamilton, 121. 


* Fellow-servant in same common 
Wm. L. Murfree, Jr., 406. 

Where employee Jeaves service before the expiration 
of the time contracted for, ab. 8. C. Mo., 218. 

See Contract; Negligence. 

MECHANICS’ LIEN. 
Action to enforce, equitable in its nature, ab. 8S. C. 
Vis., 98. 

Declarations of contractor to material man as evi- 
dence against the owner of the property, ab. 8. C. 
Mo., 437. 

Effect of the change of a firm into a corporation upon 
a running account, ab. 8. C. Mo., 279. 

What constitutes a building contract, ab. 8. C. Wis.,98. 

What constitutes a fixture, ab. 8. C. Wis., 98. 


MINES AND MINING. 

Construction of a compromise agreement between 

adjoining mine owners, ab. U. 8. 5. C,, 357. 
MINOR. 

Jurisdiction of,by a circuit court of the United States, 
can not be acquired 7 service upon guardian. New 
York Life Insurance Co. v. Bangs, in full, U. 8. 8. C., 
88, 


employment.’’ 


MISSOURI BAR ASSOCIATION. 
First annual meeting of the. C. T., 481. 
MORTGAGE, 

“Adverse parties defendant in foreclosure proceedings 
in equity.”” W. W. Thornton, 382, 

Arailroad mortgage, including future acquisitions, will 
not affect property subsequently acquired which is 
not necessary for the business of construct ingand 
operating the road. wo, Valley R. Co. y. Chi- 
cago, etc. R. Co., in full, 8.C. Miss., 1 

Assignment of note and mortgage; effect of payment 
to original mortgagee, ab. 8. C. Kan., 56. 

Innocent purchaser of a note secured by mortgage, 
ab. 8. C. Ind., 338 

Mortgagee’s right to defend ejectment suit against 
mortgagor. Q. & A., 358. 

Of future acquisitions; rights of subsequent credit- 
ors, ab. 8. C. Mo., 136. 

~- under foreclosure ef second mortgage. Q.& A., 


Title acquired by owner of equity of redemption by 
urchase at foreclosure sale not paramount to his 
ormer title. Christ’s Episcopal Church v. Mack, in 

full, N. Y. Sup. Ct., 453. 

Where a mortgagee assigns the notes, and, having ac- 
quired the equity of redemption, enters a formal 1e- 
lease upon the record,a second mortgagee from him 
will acquire a lien superior to the holder of the 
notes, ab. 8. C. D1., 479. 





XUM 





THE CENTRAL LAW JOURNAL. 50T 








MONICIPAL BONDS. 
Condition in railway aid bonds that work shall be 
done in the county issuing them, ab. U. S. 8S. C., 377. 
Estoppel by assurances of county officers that bonds 
will be paid, ab. U. S. S. C., 296 
Ratification by the legislature of bonds irregularly is- 
sued, ab. U.S. S. C., 278, 
Validity of issue, ab. U. 8.8. C., 236. 
MUNICIPAL CORPORATIONS. 
Cancellation and reissue of county warrants, ab. U. 8. 
C., 356. 


Contract by county commissioners to pay counsel 
contingent fee, ultra vires. C.T., 262. 

Corporate debts and limited power of taxation, ab. 
U.S. 8. C., 337. 


Cumulative subscriptions to capital stock under lim- 
ited authority, ab. U. 8S. 8S. C., 296. ’ 

Effect of repeal of charter upon creditor’s rights. 
—e v. City of Memphis, in full, S.C. Tenn., 
Limitations to the exercise of the police power, in re- 

pagny merchants who buy and repack loose cot- 
ton to keep a record of their business open for the 
inspection of the police. Long v. Taxing District, 
in full, 8. C. Tenn., 92. 

Notice to the councilmen or street commissioners is 
notice to the city, ab. 8. C. Ind., 178. 

Railway aid bonds issued in ¢onsideration of the 
guaranty of third persons that the company should 
perform certain conditions, ab. S. C. Kan., 297. 

Subscription to capital stock of railroad corporation, 
ab. U.S.S. C., 116. 

Uléra vires subscription to the capital stock of a rail- 
road corporation. Buffalo, ete. R. Co. v. Falconer, 
in full, U. 8. 8. C., 229. 

What constitutes a loan of credit by. Jurrolt v. Mo- 
berly, in full, U.S. S. U., 329. 

See Statutory Construction. 

NATIONAL BANKS. 

The legal objection to real estate security for debt un- 
der the Nationul banking act can only be urged by 
the Government, ab. U. S. 8. C., 377. 

NEGLIGENCE. 

Defect in hired carriage discoverable by care and 
skill. Hyman vy. Nye, in full, Eng. High Ct., Q. B. 
Div., 254. 

“Liability inter se of occupiers of different parts of the 
same house.” Solicitors’ Journal, 145. 

Negligence in relation to bills, notes and checks.” 
Journal of Jurisprudence, 444. 

The gist of the action, ab. 8. C. Kan., 337. 

Contributory Negligence. 

Continued use of defective appliance with knowledge 
of defect, not per se contributory negligence. Marsh 
v. Chickering, in full, 8. C. N. Y., 435. 

Injury of Ne mage se by vehicle in the day time, ab. 

lerk vy. Petire, Scotch, 460. 

Itis not answer to the charge of contributory negli- 
gence for a passenger, injured in consequence of 
riding in a dangerous piace, to say that he did so at 
the invitation of the carrier. Downey v. Hendrie, in 
full, 8. C. Mich., 371. 

Standard of care of herself to be exacted of an unmar:- 
ried woman, in an action against a city for an injury 
to the womb caused by a fall upon the sidewalk, ab. 
8. C, ILL., 39. 

Dangerous premises. 

Liability of owner of dangerous premises, ab. Cairns 
v. Boyd, Scotch, 459; and ab. McFeat v. Rankin 
Trustees, Scotch, 460. 

‘Gand of the owners of dangerous premises. C. T., 


Rvidenee. 

The presumption of negligence from the killing of an- 
imals on a railway rebutted, how. Railroad Co. v. 
Talbot, in full, Ky. Ct. App., 10. 

Weight of evidence in an action for killing an animal 
upon a railroad track, ab. 8S. C. Mo., 57. 

Imputed Negligence. 

Failure of parents to keep a two-year-old child at 
home, imputed to the child and contributory to his 
injury on a railroad, ab. 8. C. Kan., 118. 

“Imputed Negligence.”” By W. H. Whittaker, 384. 

Negligence of driver of street-car imputed to passen- 

er. Philadelphia, etc. R. Co. v. Boyer, in full, 8. C, 
a., 175 
Master and Servant. 

“Fellow servant in same common employment.” 

Win. L. Murfree, Jr., 406. 





NEGLIGENCE—Continued. , 
Liability of servant for negligent injury to co-servant. 


Trish Law Vimes. 1, 325; 11, 343. 
Master and servant—scope of employment. C. T., 1. 
NEGOTIABLE PAPER. 

Liability of bill of exchange for indorsement for iden- 
tification, ab. 8. C. Ind., 317. 

Liability of indorser of accommodation paper, ab. S. 
3. Ind., 278. 

“Negligence in relation to bills, notes and checks.” 
Journal of Jurisprudence, 444. 

Notice sufficient to put purchaser of note upon inquiry 
as to the consideration. Cannon v. Canfield, in full, 
S.C. Neb , 156. 

Presumption as to date of a note, ab. 8. C. IIL, 457. 

The alteration of the number on a bank note, which 
had been obtained by forgery, not a material aitera - 
tion as against an innocent holder for value. Suffell 
v. Bank of England, in full, Eng. High Ct., Queen's 
B. Div., 455. 

The possession of negotiable bonds carries title to the 
holder. Indiana, etc. R. Co. v. Sprague, in full, U.S. 
S. C., 127. 

What constitutes a negotiable note, ab. 8. C. Kan., 396. 

What constitutes an indorsement, ab. 8. C. Ga., 306. 

Where the bond contains a statement that, upon de- 
fault in the payment of interest for six months, the 
principal shall become due upon demand, the pres- 
ence of past-due coupons on the bond is not evidence 
of the dishonor of the bonds to which they were at- 
tached. Indiana, etc. R. Co. v. Sprague, in full, U. 
8. 8. C., 127. 

See Mortgage. 


NEW TRIAL. 

Diligence must be shown where newly discovered ey- 

idence is a ground for new trial, ab. 8. C. I1L., 177. 
NOTARY PUBLIC. : 

Taking an acknowledgment is a judicial act. No lia- 
bility for an honest mistake. Commonwealth yv. 
Haines, in full, 8. C. Pa., 12. 

NOTICE. 

A judgment creditor of aconsolidated railroad com- 
pany without actual notice of aa unrecorded mort- 
sage by one of the consolidated companies, is not 
Cound by it. Mississippi Valley, ete. Co. v. Chicago, 
etc. R. Co., in full, 8. C. Miss., 155. 

No party injured by a fraudulent entry upon a record 
is affected with constructive notice. Mitchell v. Buf- 
fington, in full, 8. C. Pa., 94. 

Where a bank, lending money, has the mortgage made 
to an employee of the bank and by him assigned, it 
is not affected with notice of a prior unrecorded 
mortgage, brought home to him during the transac- 
tion. Appeal of Phillipsburg Savings Bank, in tull, 
S.C. Pa., 132. 

See Banking. 

OBITUARY. 
Mr. Justice Clifford. C. T., 81. 

PARENT AND CHILD. 
Element of property in children. Q. & A., 339. 
Parent’s right of custody as affected by a gift of the 


child to its aunt and the child’s welfare. Chapsky v. 
Wood, in full, 8. C. Kan., 494. 


PARTNERSHIP. 
Administration of partnership assets, ab. U.S. S.C., 
336. 


Assignment for benetit of creditors by surviving part- 
ner. A., 219. 

Authority of surviving partner over partnership real 
estate. Shanks v. Klein, in full, U. 8. 8. C., 369, 

“Dormant partners.” Wim. L. Murfree, Sr., 362. 

Effect of dissolution of, upon the powers of partners, 
ab. 8. C. Ind., 339. 

Exemption in partnership property, ab. S.C. Ga., 458, 

Good-will of partnership business. C. T., 161. 

Liability of firm for work, part of which only was used 
for firm purposes, ab. 8. C. Wis., 98. 

Partners have no right to receive a preference over 
firm creditors, ab. 8. C. Ind., 179. 

Power of partner,in settling up firm business,to pledge 
firm notes as collaterals, ab. 8S. C. 111., 96. 

“Powers of partners.” By Henry Wade Rogers, I., 
402; 11., 422. 

Right of surviving partner to purchase the share of 
the deceased pyrtnerin partnership property trom 
his personal representatives, ab. S.C. Ll., 177. 

“The surviving partner.” Wm. L. Murfree, Sr., }., 48; 
11., 161. 
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PARTNERSHIP—Contfhued. 
“Unincorporated joint stock ce in the United 
States.” Marshal! D. Ewell, 81. 
What constitutes a partnership, ab. §. C. Ga., 458. 
See Assignment. 
PARTIES. 
, Joinder of tenants in common in an action on several 
ge contracts to build upon the land. Q. & A., 499. 
See Special Tax. 
PARTITION. 
What isa final eer nt in, from ag aed will 
lie. Green v. Fisk, in tull, U. §. 8. C., 
PATENT LAW. 
Cancellation of patent upon surrender for reissue, ab. 
y 8. 5. C., 356. 


Steak- broiler, ab. U. 


PLEADING. 

A complaint setting up a purely legal cause of action 
cen not be oe: 50 a6 toset up an action in 
equity, ab. 8. C. Wis., 

Construction of the a statute (R. S.,§ 3540) as 
the tuird petition being ee “insufielent. 
Beardslee v. Morgner, in full, §.C. Mo., 131. 


In action on municipal] bonds, a failure z allege the 
holding of the election oe not be taken advantage 
of after verdict, av. U.S. 8. C., 356. 

PLEDGE. 
See Evidence. 
POSSESSION. 
See Limitations. 
PRACTICE. 

Court’s discretion to allow dismissal without preju- 
dice, ab. 8. C. Kan., 438 

Duty of court aH 26 to a disposition enforced 
by) mandamus Mo., 

How to raise the question wetber a counterclaim 
should be pleaded, ab. 8. C. N.C., 

“Some cases on discretion. ag en Martindale, 442. 

“The fusion of law and equity, and trial by jury.” 
Sokketitors’ Journal, 6. 

Where the jury, in # suit on special eontract for serv- 
ices, finds that the coutract was wade on Sunday, 
and also finds the value of the services, it is not er- 
ror for the court to allow the complaint to be amend- 
ed 80 as to claim a quendum meruit and give judgment 
for the value of the services, as found by the jury. 
Thomas v. Hatch, in full, 8.C. Wis , 467. 

Where the liability of two defesdunts is several and 
not joint, it is not ecror for the final decree to go as 
to one and Mee cause to be retained as to the otners, 
ab. 8. C. IL, 

PRESCRIPTION. 

See Limitations. 

PUBLIC LANDs. 

Abandonment 1 town site as presumed from lapse of 

time, ab. U.8.8.C., 16. 


Survey and publication of Mexican land grante, ab. U. 
5.8. C., 236 


8. C., 355. 


PUBLIC OFFICER, 
Commission of salaried officer onsale of revenue 
stamps, ab. U.8.5.C., 
Effect of resigvation of public officer betore accept- 
ance. Edwards v. United States, ez rei.,in full, U. 5. 


8. C., 27. 
Nec essity of acceptance of pentanetion to mM b. alidity. 
Thompson v. United States, in full, U. 8. , 147. 


Sale of the office of constable in Vermont, ato ’ 40. 
fee Mandamus. 
PUBLIC POLICY. 
See Insurance—Co-operatice, Life; Contract. 
QUPRIES AND ANSWERS. 
“(Queries and Answers” in Dog days. C. T., 161. 
QUIPTING TITLE 
sec Cloud upon Title. 
RAILROAD. 
L , ility for obatructing the flow of surface water by 
€ construction of its roadbed. C.T., 481. 
See Common Carrier; Mortgage. 
REAL ESTATE. 
Possession ot, and removal of improvements, ab. &. C 
Kan., 218. 


“Title to lands under fresh-water lakes and rivers.”’ 
Thos. M. Cooley, 1.J 


| 
' 


. 
RECKZIVER. 
Receiver appointed in foreign jurisdiction. C. T., 402 


- RECORD. 


See Fraud; Notice. 
REFORMATION OF INSTRUMENT. 
See Conveyance. 
REMAINDER. 

Deed to take effect upon ag s decease. Abbott v. 

Holway, in full, 8. C. Me., 491. 
REMOVAL OF CAUSES. 

An election contest not a case “arising under the 
Constitution or laws of the ara States.”” Dubu- 
clet v. Louisiana, in full, U. S. 8. C., 313. 

An injunction suit to restrain a chest from selling the 
land “ the grantees of a mortgagor under the mort- 
gree is ec a= Bondurant v. Watson, in full, 


an order a. a cause to a State court is a final 
judgment from which an iB seped will lie. Babbit v. 
Clark, in full, U.S. 8. C., 248. 

Conflicting State and Federal jurisdiction. Kern vy. 
Huidekoper, in full, U. 8. 8. C., 169. 

It is not necessary for anon- resident to filean answer 
or demurrer in the State court before petitioning for 
removal. Bailey v. American Central lns. Co., in 
full, U. 8. C. C., D. lowa., 115. 

Proceeding by injunction where the State court has 
improperly refused a petition for removal. Kernav. 
Huidekoper, in full, U. 8. 5. C., 

What a petition a, should show. Bondurant v. Wat- 
son, in full, U. 8. &. C., 306. 

What is a eat arising under the Constitution and 
laws of the United States,” within the wom of 
the statute. Babbit v. Clark, in full, U. 8.8. C., 

REPLEVIN. 
Of property from thief’s vendee. Q. & A., 138. 
REVENUE. 

Are stockings dutiable as knit goods, ab.U.58.5. C., 

116. 


Cancelled stamps a part of the value of tobacco, ab. 
U. 8. 8. C., 386. 


Forfeiture for evading tax on whisky, ab. U. 8.58.C., 
‘ee 

Import duty—tariff act June 20, 1864, ab. U. 8. 8. C.,356. 

“Mixed materials” in the tariff of 1861, ab. U. 8.8. C., 
336. 


| RIPARIAN PROPRIETORS. 


} 


ew ym of riparian lands uncovered by drainage. 
Q. +, 179. 

Subterranean percolating waters. Emporia v. Soden, 
in full, 8. C. =. 31. 

See Adjoining Land Owners. 

SALE. 

Failure of title of vendor of personal Vite i pene 
payment of price to true owner, ab. 8. C. M 

“Latent defects in goods sold.” H. W. Monckton, 201. 

Levy upon and sale of incumbered praeenty. Mesn- 
more v. Haggard, in tull, 8. C. Mich., 347 

Passing title in sale of personality. Q. &A., 318, 

SCHOOLS AND SCHOOL FUNDS. 
Liability of school funds pooorared by litigetion to 
pay attorneys’ fees. Q.& A., 
SHERIFF. 
Individual liability for official acts. C. T., 461 
SPECIAL TAX. 

In esforcing the lien of a spevia) tax-bill, the trustee 
of a deed of trustis not a necessary party, but the 
beneficiary is, ab. 8. C. Mo., 97 

SPECIFIC PERFORMANCE, 

Equity will decree specific performance of a contract 
ouly in accord with its conditions, Conrad y. 
Schwab, in full, 8. C, Wis., 473. soe 

See Conveyance. 

STATUTE OF FRAUDS. 

Oral promise to pay debts of another, Clapp v. Webbe 
in full,8. C. Wis 

Sufficiency of memorandum in .viting, ab. &.C. Mo., 
298. 


STATUTORY CONSTRUCTION, 
A statute onthorictng | ‘wim aid to corporations is 
a public act, ab. U. 8.8. C. 
A statute declaring an ac’ — by a notar » Rate” af- 
ter the oppiresion of his 4 m shall be valid,is not 
retroactive, ab. 8. C. Obio, 18 
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STOCKHOLDERS. 

Arrangements inter sese—secret holders of stock, ab. 
5. C. Kan., 438 

Double liability under bank charter, ab. § 

Individual liability of cities as stoc kholders in corpo- 
rations, ab. 8. C. Ind., 318. 

Interest on the liability of, ab. S. C. Ill, 137. 

Levy of execution against, on stock, ab. &: C. 111., 95. 

see Corporation. 

SUBROGATION. 
See Surety. 
SUNDAY. 

A subscription made on Sunday toward the erection 
of a church ra is not void. Dale v. Knapp, in 
full, S. C. Pa. 

Sale of goods aaenesis on Monday, ab. S. c. Mo., 

See Practice. 

SUPREME COURT. 

Jurisdiction of, when freehold is involved, ab. 8S. C. 

Ill, 178. 
SURETY. 

A partial pegmeens by, will not entitle to be subro- 
gated, ab. S. C. Ind., 278. 

Liability of indorser of accommodation paper, ab. §. 
}. Ind., 278, 

SURFACE WATER. 

Liability of adjoining proprietor for obstructing flow 

of surface water. U.T., 48le 
TAXATION, 

Injunction will lie to restrain the collection of taxes 
which the State has bound itself by contract not to 
impose, ab. 8. C. Mo., 136 

“Samana special license in Tennessee. C. T., 


of — insurance companies as they are taxed in 
the State where + ‘<onmeee Clark vy. Port of Mobile, 
in full, S.C. Ala,, 10. 

Party asking relief from assessment by injunction, 
must pay such proportion as is plainly ry Ger- 
man National Bank v. Kimball, in full, U.S. S. C., 8. 


What constitutes double taxation of corporate prop- 
erty and — ss bank shares. Burke vy. Badlam, te 
full, 8. C. Oal. 4 

See Constitutional Law. 


TELEGRAPH, 
ey limiting liability for mistake in transmis- 
sion of messages. Western Union Tel. Co. y. Neill, 
in full, 8. C. Tex., 475. 
TENANCY-IN-COMMON, 
Pyrcieee of co-tenant’s title at a tax sale, ab. S. C. 
Ind., 
See Par all 
TITLE, 
“Title to lands under fresh-water lakes and ponds.” 
Thos, M, Cooley, 1 
Seo Homestead; Limitations. 
TORTS 
“Abuse of process—measure of damages.” 
Michener, 302. 
“The effect of coverture upon the qeemee and torts 
of the wife.” By Wm. L. Murfree, Jr., q 
Violation by a physician of the propriety pe accouche- 
ment, ©, T., 181, 
See Malicious Pr osecution. 


Lonis T. 


.C. IL, 187. ° 


TROVER AND CONVERSION. 

“Convertible property.” A.J. Donner. 

TRUST. 

A creditor in a deed of trust, who authorizes the 
trustee to sell for the amount of the debt, but makes 
no bid, is not bound by the action of the trustee in 
striking off the < whe to him and making a deed 
tor it, ab.’s. C. Il 

Participation in misapplication to os a stranger 
to the fund as trustee, ab. 8.C. Lil., 

Resulting trust in land purchased sora the funds of 
the wite, and title taken to the husband, ab. 8. C. 
Ind., 279. 

See Deed of Trust. 


I, 262; II, 268. 


USURY. 
Application of usurious i nterest already paid in dis- 
charge of principal, ab. U. 8. 5. C., 41 


Bonus as compensation to the lender’s agent is not. 
Acheson v. Chase, in full, 8. C. Minn., 198. 


ULTRA VIRES. 
See Municipal Corporations. 
VENDOR’S LIEN. 
Upon premises where part payment “ the purchase 
price is fraudulently credited, ab. S. C. Mo., 298 


VENUE, CHANGE OF. 
The granting of ac _ of psvene a matter of judicial 
discretion, ab. 8. C. Wis., 98. 
The right of, in criminal cases, ab. &. C. Mo., 


VERDICT. 

Natural intendment of, in interpretation of a verdict, 
ab. 8. C. Ga 

Remittitur in ejectment where the recovery was great- 
er than the prayer of the petition, ab. $.C. Mo., 16. 

WAREHOUSE RECEIPT. 

A pledge by factor for his own purposes of the ware- 
house receipt of his om hy property will not 
pass the title, ab. U. S. S.C., 3 

Duplicate accidentally given. Q. & A., 219. 

WARRANTY. 
Covenant of, senteenee | in deed, effect of by way of es- 
toppel, ab. 8. C. Lil 
WASTE. 
Injunc tion to stay waste w here title is in controversy, 
ab. 8. C. Ga., 317 
WATERCOURSE. 
Surface water and watercourses. 
WILL. 

Construction of “him and his heirs,” ab. 8. OC. N.C., 

57. 


C. T., 261. 


Imperfect description of lands devised, ab. 8. C. Ohio, 
Is. 


Wills drawn by laymen, note 320. | 
“Words of relationship in wills.’ 
WITNESS. 
See Evidence. 
WORDS. 
“Householder.” W. L. Penfield, 205. 
“Toes” in the habendum clause of a deed, ab. 8. C. 
11. 96. 
“Words of relationship in wills.” 
WRIT OF ERROR. 
Want of, = the record is ground for dismissal, ab. V. 
s. S.C. 


lrish Law Times, 5. 


Trish Law Témes,. 
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Times. ILI., 86; 1V., 104; V., 124 

— and Liabilities of Sub-Agents, Law Times, 


—- Cases on Discretion. By Charles Martindale, 
42. 


Tampering with the Jury. 
son, 242. 

Telegraph Privilege. By Francis Wharton, 42. 

The Effect of Coverture upon Torts and Crimes 
Committed by the Wife. By Wm. L. Murfree, 
Jr., 486. 

The Right of a Judge or Jury to Question a Witness. 
By A. G. McKean, 345. 

The Right of a Prisoner to be Present at his Trial. 
By A. G. McKean, 467. 

The Right to Manacle Prisoners, 426. 

The Surviving Partner. By Wm. L. Murfree, Sr., 
I., 142; LL.. 161. 

The Test of Citizenship of a Corporation within the 
Judiciary Article of the Constitution of tbe United 
i and the Judiciary Acts. By John F. Kelly, 

2. . 

Title to Lands under Fresh- Water Lakes and Ponds. 
By Thomas M. Cooley, 1 

Unineorporated Joint-Stock Companies in the 
United States. By M. D. Ewell, 81. 

Vendor and Purchaser as Regards Fire Insurance. 
Law Times, 165. 

What Constitutes a Conv2rsion. 
nal, 185. 

What Constitutes a Householder? By W. L. Pen- 
field, 205. 

Words of Relationship in Wills. Irish Law Times, 5. 
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Solicitors’ Jour- 





